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PREFACE. 



Ten centuries have passed since the ancient insti- 
tutions which form the basis of our modem chaxit- 
able trusts were founded. Five hundred years have 
elapsed since the fundamental principle upon which 
such trusts should be administered — a sacred ad- 
herence to the will of the donor — ^was laid down, in 
the age of our Edwards.* Three hundred years ago 
a most admirable and valuable measure — the Act 
of Elizabeth — ^passed, for the due enforcing of that 
principle, and the '* redress of frauds and breaches 
of trust.'' A century has rolled by since that 
Act, by reason of altered circumstances and change 
of national character, became obsolete. It is half a 
century since some of the first of our lawyers and 
the greatest of our statesmen began to labour for 
the same great object which had tasked the talents 



* Stat, de donis cond. 13 Ed. s. 1 ; a. d. 1285, and stat. de 
terns Tempi. 17 Ed. ii. a. d. 1324, Vide Introduction, pp. 7, 8. 
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of Coke, of Bacon, and of Moore : and the names 
of B/Omilly and Brougham were associated with 
the earliest attempts of our modem age, to secure a 
due administration of charitable trusts. It is near 
seven years since the great mind of one of the 
most illustrious of our living senators, uniting the 
abilities, both of a lawyer and a statesman, bent 
itself to the noble labour. Succeeding years have 
seen successive measures introduced, with a similar 
object, engaging the attention, in turns, of all our 
most distinguished living lawyers ; and the fruit of 
these noble precedents and protracted labours is 
the Act which it has been the writer's endeavour 
to illustrate. A measure of which so ancient and 
so eminent have been the antecedents, seemed a 
fit subject for the exercise of some historical re- 
search, and to demand a somewhat large scope of 
collateral elucidation ; and the nature of the Act 
rendered that a necessary duty which, even other- 
wise, would have been a natural and interesting 
task. For it is, in a great degree, founded upon 
preceding legislation, and linked with existing 
jurisdictions, the elucidation of which appeared its 
most obvious illustration, and, coupled with an 
explanation of its own provisions, best calculated 
to exhibit its subject-matter and its scope. 

The measure establishes a domestic forumy to 
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attain the same results as the yisitatorial system^ 
founded on the principle of that system of super- 
vision, to which charitable and religious trusts, in 
ancient times, were universally and exclusively sub- 
ject. It is designed as a substitute for the admir- 
able measure of Sir Francis Moore, and embraces 
in its ample scope the purview of the Act of Sir S. 
Romilly. It contains (so to speak) in solution the 
substance of other more recent and most important 
measures, such as the Irish Bequests Act and the 
Dissenters Trusts Act : it places in the hands of 
the Charitable Board, on the one hand, many of 
the high functions of the Attorney-General ; and, 
on the other, all the powers of the modem Cha- 
ritable Commissioners; and it enables them to 
invoke at pleasure the formidable and supreme 
powers of the Court of Chancery, whether under 
ordinary or extraordinary jurisdiction. 

It has been the object of the Editor to enter as 
far as necessary into these subjects, placing in the 
Introduction copies rather of collateral illustration 
(in which are included all the cases which can cast 
a light upon them), and reserving for the notes 
matter of a more practical nature. 

Templcy October^ 1853. 
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ESSAY 

ON THE 

HISTORY OF CHARITABLE TRUSTS 

AND THE 

LAWS EELATING THEEETO. 



In ancient times it is difficult to discover any trace of 
the existence of what are now called charitable trusts ; 
or perhaps it should be said^ of trusts in the sense in 
which the term is now used, that is to say, as creating 
a legal obligation. There were spiritual trusts reposed 
in the prelates, priests, or religious orders, who received 
endowments of property^ to apply to their own support 
and that of religion, and the works of piety, charity, and 
hospitality ; but at the first they were considered only as 
creating a spiritual obligation, and, therefore, as under 
exclusively ecclesiastical supervision (a). 



(a) In the primitive times, the bishop was the sole dispenser of 
the goods of the church, by the hands of the deacons. Thus we 
read in the Apostolical Constitutions, which are of great anti- 
quity : — ** It is for you laymen to contribute liberally ; it is for the 
bishop or the administrator of ecclesiastical matters to dispense. 
Beware, however, lest you wish to call the bishop to account, for 
he has God to call him to account.'' But the bishop was bound to 
follow the canonical law of dispensation, and if he swerved from it 
was amenable to the metropolitan. 

While the bishop had the sole dispensing power, he was bound to 

B 



Indeed, it is clearly laid down in the oldest of our 
law books, the Mirror of Justice, which certainly was 



follow the canonical law of dispensation, or he might be summoned 
to answer before the metropolitan, and he of course was subject to 
the Holy See. — Thomassinus, part ii. lib. 5, De Vet. et Nov. 
Disciplin. Eccles. We find the fundamental principle of the ad- 
ministration of charitable trusts thus laid down at this early age : — 
" Quia rationis ordo non patitur ut monasterium ipsam et maxime 
contra voluntatem fundatorunij ab eorum dispositione lana persona 
subducat aut aliquis sibi in jus debent yindicare." — S. Gregoris 
Oper. Omn., lib. viii. ep. 31, vol. ii. p. 92. 

What was the rule of the church as to the administration of the 
property committed to her, and how early it was introduced into 
this country, can be clearly shown from the letter of Pope Gregory 
to St. Augustine, the first Archbishop of Canterbury, on the occa- 
sion of the foundation of the English church in the sixth century. 
The Pope says : — " It is the custom of the apostolic see to prescribe 
rules to the bishops newly ordained, that all emoluments which 
accrue to them be divided into four portions, one for the bishop 
and his household, because of hospitality ; another for the clergy ; 
a third for the poor ; and the fourth for the repair of churches. As 
for those who live in community (t. e., the regular clergy, or the 
religious), why need we say anything of hospitality or mercy, as all 
that can be spared (above necessary subsistence) is to be spent in 
pious and religious works?'' This was the general law of the church 
with regard to property absolutely given to the regular or secular 
clergy. — Bede's History. 

So in the Anglo-Saxon law we read : — " Let no man impose on a 
church servitude, nor unlawfully make church-mongering, nor 
turn out a church minister without the bishop's counsel." —Ancient 
Laws of England ; Laws of Ethelred. So again : — ** If for spiritual 
offences pecuniary penalties arise, as secular laws have prescribed, 
that belongs rightfully, by direction of the bishopf to the behoof 
of the poor, the reparatioti of churches, &c." — Ibid. 

The same principles were recognised after the Conquest. The 
only change that occurred was, that in the reign of William it was 
declared by a royal ordinance, " That no bishop or archdeacon 
should any more in the county courts hold pleas of the ecclesias- 
tical laws ; and that no cause which pertains to the correction of 
souls shall be brought under the secular judgment; but whoever, 
according to episcopal law, shall be accused of any offence, shall 
go before the bishop, and according to the episcopal canons and 
laws, shall do right to God and the bishop." The laws of Henry L 
are of a similar character, recognising what was not secular as 
of ecclesiastical cognizance, and mentioning as an instance of what 
was secular the holding of lands upon condition to do secular ser- 
vices, or that they should descend in a direct line. 



originally written in the age of Alfred, that all trusts, 
testamentary, charitable, or otherwise, were of spiritual 
cognizance, being deemed matters only of conscience (a) : 
a principle to the present day so far maintained, that 
trusts are cognizable only in Chancery, which originally 
was ecclesiastical, and always has been considered as 
a court of conscience. And trusts were plainly dis- 
tinguished from conditional gifts ; for so early as the 
very age of Alfred we find a law which recognised and 
imposed the obligation such gifts imposed (6). 

These distinctions are clearly drawn, and these doctrines 
plainly laid down, by Glanville and Bracton, the great 
oracles of our common law. Glanville, writing in the 
reign of Henry II., says, that in the king's courts are 
decided such pleas as concerned advowsons of churches, 
and has a book of '* Ecclesiastical Advowsons ;" but this 



(a) ** The law is divided into canon law, which consisteth in the 
amendment of spiritual offences by admonition, reproofs, excom- 
munication ; and the common law, which consisteth in the punish- 
ing of temporal offences by summons and penalties.''-*Cap. 1, s. 1. 
*' The law doth not intermeddle with every contract : contracts are 
vicious (t. e,, not enforced by law), sometimes by intermixture of 
bad faith {entremellure de mal /oy, 1. e., where it is merely a 
matter of bad faith), as if I give or deliver a thing to you 
in hope that you will redeliver it to me again, or if I desire in my 
will that you shall sell some of my tenements to pay my debts or 
to do other things with the money, and you, being my executor, 
keep the money for ever to your own use vrithout doing it.'' — Cap. 
2, 8. 27. It is clear these cases would be of spiritual cognizance. 

{b) " The man who has land, and which his kindred left him, must 
not give it from his family, if there be writing or witness that it was 
forbidden by those men who at first acquired it, and by those who 
gave it him, that he should do so ; and then let that be declared in 
the presence of the king and of the bishop before his kinsmen.'' 
This was not so much in the nature of a trust, but it was more — it 
was a conditional gift : the terms of the gift declaring a condition, 
and of a purely temporal character ; and therefore the temporal 
law took cognizance of the performance of the condition. — Ancient 
Laws of England : Laws of Alfred. 

b2 



only concerned the jus patronattM (a), which was essen- 
tiallj a temporal right, founded on temporal endowment. 



(a) Britton (c. 92) says the patrons are called advocate for that 
they be either founders or maintainers of the church, by building or 
dotation, in which respect they were also called patrons, and the 
advowson jus patronatus, — Ft^eFleta, 1. 5, c. 14 ; Bracton, 1. 4, 
folio 240; Co. Litt. 17 b., 119 b. Advocatio is Ju8 patronatus. In 
the law books advowsons are always treated as temporal property. 
Thus in Year Book 47 Edw. III. c. 5, we read that Henry was 
seised of the advowson in fee, and it descended to his heir. So, 
per Belknap, J., 46 Edw. III. c. 4, at common law no one can 
have plea in quare impedit if he claim nothing in the patronage. 
So 27 Edw. II. c. 6, an advowson is called part of the '' issues " 
of land. The principle was, that it was a right of presenting a 
person to a freehold. It is worth while noting this, to distinguish 
an advowson from a mere right of nomination under a private 
trust, of which more hereafter. 

He who has power to nominate for presentation is patron — 14 
Edw. IV. c. 2 ; or to present — 7 Hen. IV. c. 2. During the time of the 
parson the patron has no reversion in the glebe — 8 Hen. VI. c. 24 ; 
nor anything in the church — 11 Hen. VI. c. 4 ; so that if he 
grant a rent-charge out of it, it is void — 38 Edw. 3, c. 4. And 
even during the vacation of the living, the freehold of the glebe is 
not in the patron — 8 Hen. VI. c. 24 ; but it is in abeyance — Litt. 
144; and he has only Jus prasentendi — Cro. Jac. 53. The whole 
freehold is in the parson — 40 Edw. III. c. 27. That the prin- 
ciple was temporal property, is clear from this, that a chapel of 
ease, which a church parochial cannot be — 8 Hen. VI. c. 27 — ^is 
not a temporal inheritance, as an advowson is — Str. 108. So as to 
donatives : the right of the patron is derived only from the 
foundation of the donor, and therefore it was deemed that they 
were lay fees, and that the bishop could not make visitation or 
deprivation — 8 Assize, 29 ; 6 Hen. VII. c. 14 ; so that the 
patron could take the profits during vacation — 17 Edw. III. 
45 ; Roll. Rep. 100. The creation was by grant of land to the 
parson and his successors, and they came in by donation. — Ladd v. 
Widowt 4 Salk. 541. Whether the bene tee were donative or pre- 
sentative, the right was founded upon the property which had been 
conferred in the endowment, and passed to the incumbent. There 
was no trust. These distinctions will be found important with 
reference to private endowments in trust for maintaining religious 
services. 

If land were g^ven to a corporate body, it was in fee, because it 
must be perpetual — 11 Hen. VII. 12; Co. Litt. 9, n. (Jb). There- 
fore, if land were given to an abbot and convent, or a church, it was 
in fee — 1 1 Hen. IV. 84 ; lb. Or to an abbot, or bishop, or par- 
son, in frankalmoigne — 20 Hen. VI. 36 ; Co. Litt. 94. b. The fee of a 



as the parson upon induction became seised in freehold 
of the church and its appurtenances (a) ; but it was only 
disputes between claimants to this temporal right of 
patronage, which were decided in the king's courts. 
Disputes between patrons and parsons were decided by 
the courts ecclesiastical (5). It is distinctly laid down, 
that all questions as to testaments, which were the 
earliest species of trusts, were determined in the courts 
Christian (c). 

No trace can be detected in this age of any trusts 
besides those which were testamentary ; that is, property 
committed to private parties, to be disposed of accord- 
ing to the will of the donors. The only gifts or bequests 
for pious purposes, which as yet can be discovered, 
were to parsons or prelates, chapters or abbots, who 
all constituted ecclesiastical corporations, aggregate or 
sole, and took the property absolutely as their own, in 
right of their churches and convents, subject only to 
spiritual control. 

Of this species of endowment Bracton speaks, de- 



church was not in the parson, because he only had a freehold, and the 
fee was in abeyance — 5 Edw. IV. c. 108. On the same principle, 
where one had a right of nomination to the mastership of a college, 
the fee or freehold was held to be not in the person who had right 
of collation, but in the corporation— 21 Hen. VI. c. 2. 

(a) If upon a vacancy of a church, he who is seised of an ad- 
vowson should present a parson to it, and any one should question 
the presentation, and claim it, &c., then the king's courts decided 
the question. — Glanville, b. iv. c. 1. 

(b) lb. c. 9. So, c. 12: — "If one clerk sue another in the 
ecclesiastical courts concerning a church, and they derive their 
title through different patrons, the ecclesiastical courts may, on 
petition of either of the patrons, be prohibited from proceeding 
QntU it be ascertained in the king's court to which patron the ad- 
vowson belongs." The writ ran thus : " Since suits concerning 
advowsons heionf; to my crown," &c. — Cap. 13. 

(c) ** When a party alleges anything against a testament, the 
plea ought to be heard and determined in the court Christian ; 
because pleas concerning testaments ought to be agitated before the 
ecclesiastical judges." — Glanville, b. vii. c. 8. 



Bdribing tHe nature of the distinct tenure they created, 
termed tenure in liber am eleemo9ynam (a), and laying 
down^ that though the jus patronatua was of temporal 
cognizance, the administration or application of the pro* 
pertywas, among all matters concerning the conduct 
of the ecclesiastical possessors, exclusively of spiritual 
cognizance (6). Clearly, these endowments created 
no trusts in the sense in which the term is at pre** 
sent applied, although they involved certain duties^ not 
only religiotts, but charitable. Hospitality and charity 
were always regarded as incident to the character of the 
clergy, secular or religious; and in the middle ages 
there were no charitable foundations which were not reli- 
gious ; and hence the ^sposition of the funds attached 
thereto, naturally and necessarily was deemed a purely 
spiritual duty. 

Bracton deals very distinctly, and on different princi- 
ples, with cases of cofulitional ffi/te, distinguishing where 
there is an intention conveyed of the reverting of the 
property to the donor on a non-^lfilment or a failure of 
the condition ; and treating these conditions only as in- 
volving temporal right, or enforced by secular law (c). 

(a) ** Poterit atiam fieri donatio in liberam eleemosynora sicut 
ecclesiis cathedralibus, conventualibus, parochialibus, viris relig^osis 
et quandoque in liberam eleemosynam et perpetuam, et quo casu 
non excusatur iUe qui acoepit k prsestatione servitii. Si autem 
fiat donatio in liberam puram et perpetuam eleemosynam excusa- 
tur." — Bracton, lib. ii. c. 10, s. 1. 

(6) " Est autem jurisdictio quae pertinet ad sacerdotum et forum 
ecclesiasticum sicut in causis spiritiudibus, et spiritualitati annexit, 
Et licet generaliter verum sit, quod actor forum rei sequi debent, 
fallit tamen in casibus, propter diversitatem jurisdictionum et 
causarum de rebus spiritualibus et temporalibus et eorum sequela 
sicut in causa matrimoniali et rebus prsemissis ob causam matri- 
moniali quae in foro ecclesiastico terminari debent ; quia cujus juris 
i jurisdictionis est principale, ejusdem juris erit accessorium. 
Item, fallit in causa testamentaria et aliis pluribus causis ecclesias- 
ticis." — Bracton, lib. v. c. 2, s. 12. 

(c) ** Donationum alia simplex, alia conditimalk. Item, alia de 



In the celebrated statute De Bonis Conditionalibus, 
however^ passed in the next reign, we find so much of 
analogy drawn between conditional gifts and trusts, that 
the great fundamental principle of the administration of 
trusts is distinctly laid down in the simple words which 
form the basis of the statute, ^^tkat the mil of the donor 
be observed" (a) ; a principle thus more emphatically ex- 
pressed by the legislature in the following reign : — " Ita 
semper quod pia et saluberrima voluntas donatorum in 
omnibus teneatur et expleatur, et perpetua sanctissime 



rem maritagium data alia de re data viris religiosis, &c. Si dicatnr 
do tali tantum terram habendam sibi et faaeredibus, suis quos de 
came sua et uxore sibi desponsata procreatos haberent ; si autem 
nullos tales haeredes haberent revertatur terra ilia ad donatorem per 
conditionem tacitam/' — Bracton, lib. ii. c. 6, s. 5. Of coarse there 
could be no such conditionem tacitam in the cases of gifts in 
Uberam eleemosynom or tfiria religions ; because, these being cases 
of ecclesiastical corporations, with perpetual succession, the gifts 
could never so fail, and so could never revert to the donor. 

(a) This, the great principle of the law of secular trusts or con- 
ditions, was laid down in 1285, in the reign of Edward I., in the 
celebrated statute De Bonis Conditionalibus (13 Edw. I. s. 1), in 
exact conformity with the laws of Alfred and Henry I., and the 
law as developed by Bracton in the time of Henry III. : — 

*' Concerning lands which are given upon condition, as in case 
where any giveth his land to a man and his wife and the heirs 
of their bodies, with such condition expressed, that if the same man 
and his wife die without heirs of their bodies, the land so given 
shall revert to the giver or his heirs; as in case where one giveth 
lands in free marriage, which gift hath a condition annexed 
(though it be not expressed in the deed of gift), that if the husband 
and wife die without heir of their bodies, the land shall revert to 
the giver or his heirs, &c., whereas in all other cases, after issue 
bom between them to whom the lands were given on such condi- 
tion heretofore, such donors had power to aliene the lands so given, 
and to disinherit the issue of the land, contrary to the words of the 
givers, and contrary to the form expressed in the gift. Wherefore 
it is ordained that the mil of the giver, according to the form in the 
deed of gift manifestly expressed, shall be from henceforth observed, 
so that they to whom the land was given under such condition shall 
have no power to aliene the land so given, but it shall remain unto the 
issue of them to whom it was given after their death, or shall re- 
vert to the giver or his heirs." 
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perseverat(o). The temporal courts, however, only 
enforced the obligation by enabling parties to recover 
lands which they had designed to revert to them on 
failure of the decrees. 

As it was only in cases of secular gifts that there 
could be implied conditions for such reverter, the tem- 
poral courts, it is clear, could have no concern with the 
spiritual trusts created by ecclesiastical endowments, 
either to the secular or religious clergy, who had perpe- 
tual succession, so that the endowments could never 
from that cause fail. And nothing is more plain than 
that, on the one hand, the bishops had a proper 
control even over the exercise of the jtis patronatua (b), 

(a) Stat. De Terns Templar, 17 Edw. II., A. D. 1324. 

(b) So in the 9 Edw. II. it is declared, " That spiritual per- 
sons whom our lord the king doth present unto benefices, if the 
bishop win not admit them, for lack of learning, or for any other 
cause reasonable, may fwt be under the examination of lay persons, 
as it is now attempted, contrary to the decrees qfthe canons s but 
may hold a spiritual judge for remedy. Of the fitness (<fe idonietate\ 
of a person presented unto a benefice, ihe adjudication belongeth to 
a spiritual judge ; and so it hath been used heretofore, and shall be 
hereafter." 

So generally as to the jurisdiction of the bishops in matters not 
temporal, in the reign of Edward I., a statute recites : — 

** That ecclesiastical judges have often ceased to proceed in cases 
moved before them by force of the king's writ of prohibitions, in 
cases wherein no remedy could be given to complainants in the 
king's courts." 24 Edw. I. c, 1. 

That is, because the matters were of spiritual cognizance, as we 
have seen trusts and testaments were ; and it is implied, that what 
was not of temporal cognizance, was under spiritual jurisdiction ; 
for in such cases it proceeds to provide that the ecclesiastical judges 
are not to be prohibited. In the same reign a statute passed 
directed to the judges in these terms — (13 Edw. I. s. 4) : — 

** Not to molest the Bishop of Norwich and his clergy, if they 
hold plea in court Christian, of such things as be merely spiritual 
(to wit), of penance enjoined by prelates for deadly mortal sin, and 
such like ; for the which sometimes corporal penance, and some- 
times pecuniary t is enjoined ; also if prelates punished for leaving 
the churchyard unenclosed, or the church uncovered, or not con- 
veniently decked ; in which cases none other penance can be en- 



And that, on the other, all ecclesiastical delinquencies, 
among which must be included maladministration of ec- 
clesiastical property, or neglect of the duties of charity or 
hospitality, were of exclusively ecclesiastical cognizance. 
Littleton, the greatest oracle of our common law, 
after Bracton, laid it down on this subject, in the age of 
Henry YI., in the same terms as his predecessor had done 
in that of Henry III. (a), and the legislature repeatedly 

joined, but pecuniary, &c. In all such cases the ipirituai Judge 
shall have cognizancet notufithstanding the king's prohibition" 

So in the same reig^ it is declared by a statute, ** That the eccle- 
siastical Judges, in cases wherein remedy could not be given to 
complainants in the king's courts by any writ out of Chancery, 
should not surcease to proceed, but that the spiritual courts ought 
to determine the matter." — 21 Edw. I. s. 2. 

And again, in another statute — (18 Edw. III. c. 3) :— 

'* Whereas commissions be newly made to justices, that they 
shall make inquiries upon judges of holy church, whether they make 
just process in causes testamentary and the like, which notoriously 
pertain to holy church, such commissions shall be repealed.'' 

In the same reign it is true statutes passed with reference 
to religious houses, not quite consistent with the principles so 
recognised with respect to the secular clergy. Already it had 
been recognised, however, in the reign of Edward, by an Act passed 
in the year 1275 (the Statute of Westminster, I.), that religious 
houses wei'e of spiritual cognizance ; for the statute recited : — 

** That abbeys and houses of religion have been overcharged, and 
are grieved by the resort of great men and others, so that their 
goods have not been sufficient for themselves, whereby they have 
been greatly impoverished, so that they cannot maintain such 
charity as they have been accustomed to do." 

And it is ordained : — 

" That none shall come to eat or lodge at any religious house of 
any other's foundation than his own, unless he be required by the 
8ui>erior of the house." — 3 Edw. I. s. 3, c. 1. 

(a) In the reign of Henry VI., the great lawyer, Littleton, in his 
celebrated Commentaries, thus laid down the legal position of the 
religious houses, which were not strictly trusts : — 

** Tenant in fremkabnoigne is where an abbot, or prior, or an- 
other man of religion or of holy church, holdeth of his lord m 
Jrankalmoigne; that is to say,in Latin,tn Hberam eleemosynamyi. e., 
in free alms. And such tenure begun first m old timet when a man 
was seised of certain lands or tenements, &c., and of the same en- 
feoffied an abbot or a prior and his convent, to have and to hold to 
them and their successors in pure and perpetual alms, or m frank" 

b3 
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recognised at once the existence of spiritual trusts in 
the clergy, secular and religious, and the exclusive juris- 
diction of their spiritual superiors to enforce them (a), 

dbnoigne. In the same way it is, where lands or tenements were 
granted in ancient times to a dean and chapter, and their sncces- 
Bors, or a parson of a church and his snccessors, or to any other 
man of holy church and to his successors. And they who hold in 
frankalmoig:ne are hound of right hefore God to make prayers, 
orisons, masses, and other divine services, for the soul of their 
grantor or feoffor, and of their heirs which are dead, and the pro- 
sperity and good life and health of their heirs which are alive ; and 
therefore they shall do no fealty to their lord, because this divine 
service is hetter for them before God than- any doing of fealty, and 
also because the words * frankaJmoignt^ (* free alms') exclude the 
lord to have any earthly or temporal service, but to have only 
divine and spiritual service to be done for him. And if they who 
hold in frankalmoigne will not, or fail to do such divine service, 
the lord may not distrain, but may complain to their ordinary on 
visitor, praying him that he will lay some punishment and correc- 
tion for this ; for the tenant in frankalmoigne is bound to do the 
divine service by the law of holy church." 

Thus it is equally recognised by the common law and the statute 
law, that spiritual trusts were of spiritual cognizance, and that en- 
dowments for purely spiritual purposes were spiritual trusts. And 
a curious case is recorded in the reign in which Littleton wrote, 
remarkably illustrating the distinction. — Vide post, p. 12, n. (a). 

(a) In perfect accordance with these principles, the *' Statute of 
Provisors of Benefices,'' passed in the reign of Edward III., de- 
dares : — 

" Whereas the holy church of England was founded in estate of 
prelacy (founde en estatu de prelacie) by the king and his pro- 
genitors, and the nobles of their realm and their ancestors " [What 
is here intended is clearly the temporal foundation of the church, 
the words being similar to those used in the Act of Edward I., 
as to religious houses], ** to inform them and the people of the law 
of God^ and to make hospitalities and alms, and other works of 
charity, in the places where the churches were founded, and 
certain possessions (as well in fees (simple), lands, rents, as in 
advowsons) were assigned by the said founder, to the prelates and 
other people of holy church, to sustain the same charge ; and the 
king and nobles, or lords and advowees, have and ought to have 
had the custody of such voidances, and the presentments and col- 
lations of the beneficesheing of such prelacies." — 25 Edw. III. s. 6. 

That is, clearly all that the crown or any other patron claimed was 
the right of patronage, which arose from endowment, and being an- 
nexed to the ownership of certain temporal property, was protected 
by temporal tribunals. But no trace can be detected of any cogni- 
zance on their part of complaints of neglect by the clergy of the 
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while at the same time the principle was repeatedly 

sacred duties specified by the statute, as constituting a species of 
spiritual trusts. Being purely spiritual, the enforcement of these 
trusts and duties was left to the spiritual courts. 

This was founded on another statute, as to religious housett 
Tcry similar to that already cited in regard to the secular clergy, 
which, although asserting a species of spiritual trust, did not in 
the least import that it was of secular cognizance. The statute 
recited — 35 Edward I. c. 1 : — 

*' Whereas monasteries, priories, and other religious houses, were 
founded to the honour and glory of God, and the advancement of 
holy church, by the king and his progenitors, and noblemen of this 
realm and their ancestors, and a very great portion of lands and 
tenements have been given by them to the said monasteries and 
religious houses, &c., to the intent that clerks and laymen might 
be admitted in the same, and sick and feeble men maintained 
therein hospitably, and almsgiving and charitable deeds done, and 
prayers said for the souls of the said founders.'' 

Here is an assertion of a trust, but of a purely spiritual trust, in 
which the secular courts claimed no cognizance ; for the statute 
proceeds, after prohibiting certain pecuniary taUiages alleged to 
have been levied from religious houses in this country by foreign 
superiors of the respective orders, to declare : — 

*' But it is not the meaning of our lord the king to exclude the 
abbots, priors, or other religious aliens, from executing their office 
of visitation in his kingdom ; but they may visit at their pleasure, 
by themselves or others, the monasteries or other places in his 
kingdom, and those in subjection unto them, according to the duty 
of their office, in those things that belong to regular observation 
(of a religious rule), and the discipline of their order, provided 
that they who shall execute this office shall not carry out of his 
kingdom the goods of such monasteries, priories," &c. 

So that it is distinctly recognised by the legislature, that the sole 
right of controlling the administration of the property of religious 
houses was in the superiors of the respective orders. 

So in the reign of Henry V., in an Act passed as to hospitals, it 
is recited : — 

'VThat there be many hospitals founded by the kings of the 
realm and lords spiritual and temporal, to the honour of God and 
His glorious Mother, in aid and merit of the souls of the said 
founders, to which hospitals the said founders have given a great 
part of their goods and lands,'' and it is ordained, '* that as to the 
hospitals which be of the patronage and Jurisdiction of the king, the 
bishops, by virtue of the king's commission to them directed, shall 
inquire of the state and government of the same ; and as to other 
hospitals the bishops shall inquire, and make correction and 
reformation according to the laws of holy church" — 2 Hen. 
V. c. 1. 
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affirmed by solemn adjudications in tbe courts of 
law (a). 



That is to say, it is recognised that even as to hospitals, which 
were merely charitable foundations, not attached to any religious 
orders, the crown had no authority even to direct a commission of 
inquiry to the bishops, unless the houses were of royal foundation 
and patronage, and so of royal jurisdiction ; and that as to others, 
the bishops alone had authority to control the administration of 
the funds of these charitable institutions, according to the laws of 
holy church. 

This is a very remarkable statute, as the first really relating ta 
the administration of ** charitable trusts,'' strictly so called. 

(a) In the reign of Henry VI. the landowners of the parish of 
Whapplode, in the fens of Lincolnshire, brought a suit against the 
abbot of England, for neglecting to keep up certain embankments, 
through a breach in which the whole of the land of the forest had 
been laid under water. They proved that the abbots had from time 
immemorial kept up the embankments, and thence inferred a pre- 
scriptive obligation upon them to do so. But the court held that 
there was no legal obligation upon the abbots, and that what they 
had done was purely from charity, for the safety of the country 
and the benefit of the people. — Vide History' of Croyland 
Monastery. Up to the Reformation, no case can be discovered of 
any class of religious endowment subjected to secular control. 

The cases which occurred in the courts of law in the same age- 
show that the spiritual courts alone possessed authority to punish 
parsons or priors, even for dilapidation of their temporal possessions. 
Thus, in the reign of Edward III., we find the following : — 

** A man brought a suit of annuity against the prior of B., and 
declared that he wrongfully withheld certain arrears of an annuity 
g^ranted by one P., prior of the same house, the predecessor of the 
present prior, to receive of the priory for the term of his life. The 
prior pleaded that his predecessor had committed dilapidations on 
the house, and of this had been accused by his monks, and upon 
process had been deprived; and that he had afterwards ap- 
pealed to the Arches Court, and had judgment against him. The 
plaintiff replied, that the former prior had granted the annuity 
before deprivation, while he had power to charge the priory. 
Upon this, judgment was awarded that the plaintiff should re- 
cover."— Year Book, 29 Edw. III., Hilary Tenn, 16. 

In another case, in the same reign, it was recognised that the 
spiritual court had cognizance of dilapidations of benefices. — Year 
Book, 4? Edw. III. 3. 

In the reign of Edward III. occurred an important case, illus- 
trating the law as then laid down with respect to charitable 
foundations : — 

" The governor of the hospital of brought assize against 
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Spiritual persons were protected by the temporal law 
as to their temporalities, and not regulated (a). 



the Archbishop of York and one W., to recoTer the hospital and 
certain land. The defendants pleaded that the bishop had de- 
prived plaintiff on a visitation, and that the archbishop had presented 
W. The plaintiff replied, that the late King Edward II. had 
given him the governorship for life, and that the hospital was a 
lay fee ; and it was said that this could not be spiritual, unless by 
having possession spiritual, or as college or convent ; and that the 
plaintiff had neither, and so the bishop could not visit and deprive. 
Herle, J., said : Every hospital is visitable, either by the patron, 
if it is a lay fee, or by the bishop, if it is spiritual. And the court 
said the bishop could not meddle vrith this hospital, as it was a 
lay fee.'' — 8 Assize, 29. 

(a) On the contrary, the law, as laid down in the courts of 
common law, was, that they had no jurisdiction as to waste com- 
mitted by an abbot or prior, a bishop or parson, in the temporalities 
they held in right of the church or the convent ; and the writ 
of prohibition to prevent such waste was quite out of the course 
of the common law. In the reign of Henry IV. the law is recog- 
nised thus, both as to the regular and secular clergy : — 

** The Archdeacon of Wells brought waste, and per Thoming, 
C. J. : The successor of an archdeacon or bishop, or such persons 
who can make testament, shall not have actions of waste done iu 
the time of their predecessor. For although a bishop or arch- 
deacon cut down all the wood he has, our law cannot punish his 
act. Per Tirwit : He shall be deposed as a dilapidater. Thim- 
ing, C. J. : Perhaps he may not by the law of the land; he cannot 
be punished by the patron, or in any other way" — ^Year Book, 2 
Hen. IV., Michaelmas Term, 7. 

And in the reign of Henry VI. still more clearly : — 

** Action of waste brought by John Mitchell against John Wal- 
lington, chaplain, declaring on a lease made to him by the plaintiff, 
the defendant pleaded that there was an ancient hospital of St. 
Mary Magdalen, to which the lands in question were assigned on 
its foundation, and that the plaintiff and his predecessors, lords of 
the manor, had the right of presenting to the mastership, and that 
he did present the defendant, instead of leasing to him, as alleged 
in the declaration. And per Newton, J. : Where there is a fra- 
ternity and collation made, the fee being in the fraternity, and not 
in the person who made the collation, so that he could not make 
a lease to the master.'' — ^Year Book, 21 Hen. II., Michaelmaa 
Term, 2. 

The plea was allowed to be good in substance, thus showing that 
the patron could not have an action of waste against the master of 
a college or hospital, any more than against an abbot or the prior 
of a convent. The remedy for that waste or dilapidation was de- 
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If a parson or friar alienated any of the lands of bis 
benefice or convent, bis successor migbt bave an action 
to recover them, founded upon a writ to inquire 
*' whetber tbe land be frankalmoigne" '^ belonging to tbe 
eburcb of," &c. (a). 

And tbis writ can be traced as far back as tbe reign 
of Edward II. (b). Tbe remedy was equally open to tbe 
cbaplain of a cbantry wbo bad lost tbe lands of bis 
cbantry ; tbe writ being to inquire wbetber tbe land 
be free alms of tbe cbantry (c). 

Tbus in tbe temporal courts tbe lands were protected 
and recovered ; but tbeir application for tbe powers in- 
tended by tbe donor was only enforced by tbe spiritual 
autborities. 



privation, which could only be inflicted by the spiritual superiors ; 
the trust broken being purely spiritual. In the reign of Henry IV. 
occurred a most curious and interesting case, showing the extent to 
which the spiritual jurisdiction of the bishops was allowed by law, 
even over grammar schools : — 

** The masters of the grammar school of Gloucester brought an 
action against another schoolmaster, declaring that whereas the 
collation to their school had from time immemorial belonged to the 
prior of Lantom-juxta-GIoucester, and the prior had collated 
them to the mastership of the school, the defendant had opened 
another school in the town, &c. Thirning, C. J., said, teaching 
of children is a spiritual thing; counsel observed, that the master 
of St. Paulas School, London, claimed that there should be no other 
g^mmar school in the city. Hill, J., said, the defendant, coming 
to teach the children, was a virtuous and charitable thing, to the 
advantage of the people, and for which he ought not to be pun- 
ished by the law. Thirning, C. J., said. If the prior has collation 
to the school or not, the law cannot know, for the teaching and 
instruction of children is a spiritual thing j and so the action can- 
not be tried in this court. Hankford, J., said, It is against reason 
that a schoolmaster should be prevented from holding a school 
where he pleases, unless in case of a university, or a school founded 
in ancient times. — And the opinion of the court was, that the action 
would not lie."— Year Book, 11 Hen. IV., Hilary Term, 21. 

(a) Fitzstephen, Nat. Brev. Juris Utrum, 

h) Rot. 26 Edward I., M. 10 ; Co. Litt. 18. 

(c) Fitz. Nat. Brev. Juris Utrum; Stat. 14 Bdw. III. c. 17. 
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This is particularly exemplified in the case of chapels 
or chantries. Actions of quare impedit to recover the 
right of presentation to them can be traced as far back 
as the reign of Henry III. (a). In the next reign a 
statute passed, which was the first attempt to give the 
secular courts power indirectly to enforce this species 
of spiritual trusts. It provided, ** That if abbots, priors, 
governors of hospitals and other religious houses, do 
alienate the lands given to their houses by the king or 
his progenitors, the land shall be taken into the king's 
hands, and holden at his will. And if the house were 
founded by an earl, baron, or other person, he from 
whom or from whose ancestors the land so aliened was 
given, shall have a writ to recover the said lands {h),^* 

There is here an apparent analogy, but a virtual vari- 
ance from the principle recognised as to secular trusts 
or conditions by the statute D^Dorn^ ConditionalihtLs ; for 
by alienating the lands, the performance of the spiritual 
trusts in which such lands were given, failed, but not the 
trusts themselves, and the proper course would have 
been to enforce the performance, instead of which the 
Act provides, that therefore they shall revert to the donors 
or their heirs, t. e, because the trusts have been violated, 
that they should be totally and permanently confiscated. 
Then it proceeds : 

'* In like manner for lands given for the maintenance 
of a charity, or a light in a church or chapel, or other 
alms to be maintained, if the land given be aliened." 

It is to be observed, that no jurisdiction is asserted for 
the secular courts as to what would be a due performance 
or observance of these spiritual trusts ; but it is simply 
enacted, that if the trusts have been violated, the lands 

(a) 24 Hen. III., Quare Impedit. Fitzherbert, Nat. Brev. 
(6) Stat. West., 13 Edw. I. s. 1, c. 41. 
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shall revert to the donors or their heirs. What follows is 
scarcely less inconsistent with sound principles of ancient 
law. 

** But if the land is given for a chantry light, suste- 
nance of poor people, or other alms to he maintained or 
done he not aliened, hut such alms be mthdrawn by 
the space of two years, an action shall lie for the donor 
or his heir to demand the land so given" (a). 



(a) Upon this statute one of the most ancient authorities on our 
law, says : — 

'* There is an action grounded on the Statute of Westminster 2, 
that if a man give land unto a religious house or unto another to find 
a chaplain to sing divine service, or to find certain tapers to bum 
before such an image, or to distribute certain bread and beer every 
week unto poor men ; if these services be not done for two years, 
nor sufficient distress upon the lands for the time to distrain for them, 
then he or his heirs who gave the land shall have a writ of cessavit t 
thus : * that I:e render to plaintiff B. the land which he, whose heir he 
is, gave to the Bishop of W. and his successors, to celebrate yearly 
the obits of &c., which land ought to revert to the plaintifi> be- 
cause the bishop hath for two years ceased (cessavit) in celebrating 
the obits aforesaid/ And in another form for a chantry : ' Lands 
which A , an ancestor of the plaintiff, gave to the abbot of D. and 
his successors, to find a certain canon for celebrating divine service 
for the souls of the ancestors and successors of the said A., and 
which land ought to return to the plaintiff, because the abbot hath 
ceased for two years in finding the said service ; and so a man shall 
have such a writ when lands are given for lights, or for bread to the 
poor, or other alms deeds, if the said alms deeds be withdrawn for 
two years altogether. But note, it behoveth that if the gift of land 
be in fee, it were made before the statute of Quia Emptor es ; and if a 
man after that statute give land in fee to find a chaplain, &c., the 
donor or his heirs cannot have a writ of cessavit y because there is 
not any tenure between him and the tenant. And therefore, if at 
this day, land be given in fee to find tapers burning, &c., or the like 
services, he shall have an action of covenant for the same, if it were 
by deed. And if land be given before the time of memory, to find 
a chaplain to sing in the chapel of the donor within his manor, no 
man shall not have a cessavit upon the statute for the cesser of 
the service, but the donor or his heir ; but he who is seised of the 
writ, if his ancestors have been seised time out of mind, shall have 
a special writ, and a cessavit lieth not against an abbot or friar for a 
C6M«r of services of lands which they bold in ^an^a/mo^e, because 
no service certain is expressed in the writ. But the writ of contra 
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So that, because the spiritual trust had not been dis- 
charged for a certain time, it was to be destroyed alto- 
gether! — a consequence not very consistent with the 
probable intentions of the founder, who would doubtless 
have preferred that the trusts should be enforced, as they 
easily could be, either by episcopal authority, or by an 
appeal to the supreme civil authority of the sovereign, 
as exercised always by ecclesiastics, and according to the 
law of the church, in the Court of Chancery (a). Let 
it be carefully remarked, that in this, the first statute 
showing an assumption on the part of the secular power 
of the administration of religious trusts, the fundamental 
principle of such administration is disregarded, and the 
trusts are dealt with, not by being enforced, but by being 
destroyed, rather in the way of confiscation than 
administration. 

The courts of law, however, in the construction of the 
statute, seem to have given it a far more reasonable 
operation than its terms implied. It was held in action 



forman coHationis lieth where a man gave lands or tenements to 
an abbey or other house of religion, before the statute of Quia 
Emptores, to hold of him in JrankalrnoignCf and afterwards the 
abbot or the conyent aliene the land unto another in fee ; he 
who gave the land, or his heir, may serve the writ against the 
abbot who aliened, or his successor. And the form of the writ is, 
* Command the abbot, that he render to plaintiff land, &c., 
which was given to the heir in franialmoigne by the plaintiff's 
father ; and which by.the alienation of the abbot, against the form 
the gift, ought to revert to the plaintiff.' " — Jitz, Nat. Brev. 

(a) So early as the reign of Henry II., we find St. Thomas, after- 
wards Archbishop of Canterbury, sitting in Chancery hearing bills 
and petitions. See Fitzo8bom*8 Life qf 8t, Thomas ; see also 
Sketches qf Lives qf Lord ChanceUors and Judges^ by Mr. Foss. 
St. Thomas resigned the great seal when he became archbishop, 
but he was already an ecclesiastic; and from his time to the 
Reformation, the chancellors were, with hardly an exception, 
ecclesiastics — usually prelates — and beyond all question decided 
in accordance with the equitable law of the church, in/bra eon- 
seientuB, 
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upon tlie statate, that if the arrears of the services were 
tendered at any time before judgment, the land was re^ 
stored, as thereby the object of it only was to seize it 
as a distress ; and even where the services were of a 
religious nature, so that they could not be tendered, the 
court could accept a composition (a). Thus, in the reign 
of Henry IV. it was laid down that money might be re* 
ceived in composition for masses which ought to have 
been said. 

*' If a man hold from certain lands to find a chaplain 
to say certain masses, and to do other divine services, 
and he cease for two years, and I bring cessavit, though 
he cannot tender the masses, it shall be in the discretion 
of the court" (6). 

The practical result was, that in an indirect way 
the courts of common law, in cases where the statute 
applied, enforced the fulfilment of the trust under pain 
of forfeiture of the land. But in the first place, as 
already shown, the action was of a purely feudal charac- 
ter, applying only to gifts in fee, and therefore only 
to gifts made before the statute of Quia Emptores^ 
which passed in the reign of Edward I. And in 
other cases there was no legal remedy unless the 
parties had bound themselves by covenants or deed 
to do certain specific services, in which case, as this 
created a common law obligation, although the ser- 
vice covenanted for was spiritual, they were liable to 
an action at law on the covenant. Thus, towards the 
end of the reign of Edward III. we find such an 
action for non-performance of spiritual services (c) : 



(a) Year Book, 17 Edw. III., Mich. 57; 21 Edw. III. 23; 40 
Edw. III. 40; 41 Edw. III. 29; 12 Hen. IV. 24. 
{b) Year Book, 14 Hen. IV., Michaelmas Term, 6. 
(c) *' Lawrence Pakenham brought an action of covenant as heir 
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and in the reign of Henry IV. occurred sevend such 
actions (a). 

In the subsequent reigns we find other similar actions. 



against a prior, for that he had not kept a covenant entered into 
by a prior, his predecessor, with an ancestor of the plaintiff, by 
which the prior and convent should sing on all Supdays in a chapd 
of his manor for him and his servants. Prior pleaded that the 
plaintiff was not the heir. Plaintiff replied that he was tenant of 
the manor, in which the service had been performed time out of 
mind. And Thorpe, C. J., said. He is of the blood of the ancestor, 
and the service is annexed to the chapel, and so annexed to the 
manor, and has been performed there time out of mind. — But the 
matter was adjourned" — ^Year Book, 42 Edw. III., Hilary Term, 
14. 

(a) ** Henry Home brought action of covenant against the master 
and brothers of M., and complained that one John, the predecessor 
of the master, had covenanted with one W., plaintiff's ancestor, 
that the master and his successors should perpetually find two 
chaplains to do divine service in the chapel of T., at the altar of 
our Lady, or such altar as should be assigned by the ancestor or 
his heirs, and that the master had neglected to find the chaplains 
for eighteen years. The master pleaded that the plaintiff had 
nothing in the manor, save in right of his wife. Hankford, J., 
said : The divine service of a charity is a spiritual thing, and a man 
can do it as well in the chapel of another man as in mine, if the 
covenant be such. — The plea was overruled, and the master pleaded 
a release of all services. The plaintiff objected, that this was a 
spiritual thing, and could not be called a service, »ed non allocatur,*' 
— Year Book, 2 Hen. IV., Michaelmas Term, 125. 

*' Ralfe Brabson brought an action of covenant against one J., 
parson of the church of Domell, in the county of B., and com- 
plained upon a covenant made vrith him by one P., predecessor of 
the parson (with the bishop's consent), that he and his successors 
should find, during the life of the said Ralfe, one priest to say 
divine service in his house every Saturday, and that the defendant 
had suppressed these services for four years. The parson pleaded, 
that the plaintiff had conveyed away his estate. But, per Hank- 
ford, J., The covenant is yet not extinct, and exists between you, 
though he have not the house.'' — Year Book, 6 Hen. IV., Hilary 
Term, 6. 

In the next reign we find it laid down as the result of these 
authorities, which are referred to : — 

** That if I grant to you and your heirs (land) to find a chaplain 
to say divine service in a chapel in your manor, if the services be 
suppressed by your heir I may have an action of covenant on my 
heir against your heir.''— Year Book, 1 Hen. V., Hilary Term, 2. 
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In the reign of Henry VI., in Tfrhich Littleton liyed 
and wrote, a case occurred clearly showing the only legal 
remedies which were available in respect to divine ser- 
vices secured by private endowment (a) : — 

** One Brobe brought action against the Abbot of 
Wobum, for that the abbot ought to find a chaplain to 
sing divine service to him in the chapel of St. Edmund, 
in the manor of K., and that the abbot and his pre- 
decessors, from time immemorial, had sustained a chap- 
lain to sing divine service, and find sacraments and 
sacramentals in the chapel for the plaintiff and his ser- 
vants in the manor, but that the abbot had refused to 
do so. The abbot pleaded, that plaintiff was not living 
there. He replied, that his servants were there even 
though he was absent. So the plea was overruled. The 
abbot afterwards pleaded that the ancestor of plaintiff 
granted land to former abbot to find a chaplain to per- 
form the services, and that therefore the remedy was by 
action on the statute of Edward I." (b) : — that is to say, 
where the statute could not apply, the action must be, 
if at all, on the express covenants of the parties ; and if 



(a) " If an abbot and convent be bounden, by reason of any ordi- 
nance lawfully made, to find four chaplains to sing in such a 
church or chapel for the souls of such and such, and if they fail to 
find them, they bind themselves in pains and censures, and they fail 
in all or in part to find the chaplains, and they have granted that the 
Dean of Salisbury, or bis official, shall interdict the church, and so 
hold it until they have satisfied, &c., for which the dean, or his 
official, cite the abbot to find the chaplains ; if they sue a prohi- 
bition, the dean shall have a consultation.'^ — Fitzherbert, Natures 
Brevium. ** If the tenants or possessors of any lands or tenements 
within any parish have used to find a chaplain to say divine service 
in the parish church time out of mind, and afterwards will not find 
such chaplain, the parson and parishioners shall sue against them in 
the spiritual court for to find such chaplain in the church. And 
if it be after time of memory, viz., the reign of Richard II., the 
parson and parishioners shall have such suit for a charity.'' 

(b) Year Book, 22 Hen. VI., Hilary Term, 36, fol. 47. 



21 

there are no sach covenant, and the statute did not 
apply, there yrtis no legal remedy at all. The statute 
could not apply to gifts after the statute of QuiaEmptores; 
and again, it only applied where the trusts had been 
totally neglected for two years. In all other cases than 
those thus described, the remedy was exclusively in the 
spiritual courts ; and in all cases they had a concurrent 
jurisdiction. Thus all the ancient authorities lay down 
the law. 

The charities here referred to were in the nature of 
testamentary trusts. The statute of Edward I. speaks 
of *^ lands given for the maintenance of a charity," &c.; 
which clearly means lands given to persons in trust 
for such pious uses. The existence of such trusts or 
''uses" can be traced in our legal Reports from the 
earliest period at which any such records exist. Thus 
in the Year Books of the reign of Edward III. we find 
numerous instances mentioned, and also in subsequent 
reigns. And what is most important to remark is 
this : that though there are abundant instances in these 
Reports of secular uses or trusts being controlled in 
Chancery, no cases can be discovered of religious trusts, 
such as chantries, being adjudicated upon in the king's 
courts, except only (if at all) under the special provi- 
sions of the Act of Edward I., which only referred to 
endowments of this nature before the statute of Quia 
EmptoreSy and wholly withdrawn or altered. 

The Act, it will be observed, only gave a remedy in 
the king's courts to recover the land, and did not authorize 
them to enforce the trust, which would have been better 
than to destroy it. And this of itself strongly shows that 
these courts had no power to enforce such trusts. If 
any court could have had such a power, it would of course 
have been the Court of Chancery, which very early 
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exercised jurisdiction over uses or trusts, owing to its 
being presided over by ecclesiastics, influenced by tbe 
dvil law, and acting as a court of conscience. 

Bills in Cbancerj against trustees of land (or ** feoffees 
to uses") commenced in tbe time of Edward III., but 
at first arose only against tbe original trustee bimself, 
and not against bis beir, to wbom on bis deatb tbe land 
would descend, until tbe reign of Henry YI., in tbe time 
of Fortescue (a). Before bis time it was tbougbt tbat 
tbe trust was so personal tbat tbere could be no re- 
medy against tbe beir, and still less against tbe assignee 
of tbe first feoffee ; upon tbe principle tbat tbe testator 
intended tbat be, tbe first trustee, sbould bave sucb 
exclusiye autbority ; and tbat, if be omitted to transmit 
tbe trust to bis beir or assignee, tbe Court of Cbancery 
bad no autbority to declare or enforce one (b) . Tbis most 
strongly sbows tbe regard bad to tbe intentions of tbe 
testator as to excluding tbe interposition of a 'secular 
court. 

In tbe reign of Henry VI., bowever, bill in Cbancery 
was allowed against tbe beir of tbe trustee, to declare and 
enforce tbe trust ; and in tbe reign of Edward IV. tbe 
Court of Cbancery went a step furtber, and allowed a 
bill against tbe assignees of tbe first trustee, to wbom 
he bad transferred tbe land, witbont attempting to 
transmit tbe trust (c). And a bill in Cbancery was 
maintainable against one wbo received money or per- 
sonal property, to tbe use of anotber, or in trust for 
bim {d). But tbe only case recorded, at all appertaining 
to pious or cbaritable uses, is one in wbicb executors sued 

(a) Per Vavasour, J., 17 Hen. VII., Pasch. Keilway, 41, 

[b) Per Frowike, C. J., 18 Hen. VII., KeUway, 46, 
c) Fitz. mbp. 19, 5 Edw. IV., 21 Hen. VII. Pasch. Kdl. 85. 
[d) Br. Conscience pi. 9 ; 2 Edw. IV., 2 ; Br. Feoffments to 

Uses, pi. 29 ; 12 Hen. VII. 27. 
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for a sum of money deposited with the defendant hy the 
testator, to he disposed of by the executors for the 
benefit of his soul (a). And though the Court of Chan- 
eery was appealed to, it was only to recover the property/ 
for the tntstees, and not at all to control them in the 
administration of the trusts : the law being, that the 
bishop had authority over such trusts. 

So in the reign of Edward IV. it was said, ** If I give 
twenty marks to a friar to pray for the soul of my father, 
this money he has in his own right : and if he waste it, 
or spend it, the ordinary cannot depose him ; but if he 
alienes land which he holds in right of the church, he 
can depose him"(d). 

So in the reign of Henry VI. it was said, '' If an abbot 
aliene land he holds in right of his house, the founders 
cannot enter ; nor can the bishop correct him as he can 
a parson ; but then he shall be deposed as a dilapidator of 
the house" (c) . That is to say, deposed by his superiors in 
the Order, according to its rules, and in regular chapter. 

It had always been held, from the earliest times at 
which we have any cognizance of the administration of 
equity in the Court of Chancery, that uses or trusts, 
secular or temporal in their subject-matter and object, 
were exclusively within its jurisdiction. Thus, if one con- 
veyed land to another upon trust or confidence to do 
something of a secular character ; as to pay debts, the 
remedy against the trustee, the legal owner of the land 
— ^was in the Court of Chancery, which could compel 
him to perform the trust (d) ; and in the Year Books 



(a) 4 Ed 
lb) It is 



Edw. IV. 37. 

said the bishop cannot depose him, which implies he 
oonld censure him. Year Book, 20 Hen. VI. 36. 

(c) Per Prisot, J. : " The Court of Chancery can only examine 
the conscience." — ^Year Book, 37 Hen. VI. 1. 

{d) Year Book, 5 Edw. IV. 7; 7 Hen. VII. II; 17 Hen. 
VII. 1. 
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prior to the Reformation, numerous instances -occur of 
suits in equity instituted for such purposes, hut none in 
which the trusts are of a religious or spiritual character. 

It was always laid down that the Court of Chancery 
was a court of conscience (a). But though this was 
so, we find it likewise laid down, that the court could 
not decree contrary to the rules of the common law (b). 
Whence arises the maxim, that equity follows law. The 
practical result was, that the chancellors, heing eccle- 
siastics, had constantly to refer to the judges of the 
courts of common law as to what its rules require, 
and how far they ought to control the application of 
equity (c). 

Although, previous to the Reformation, the chan- 
cellors exercised a considerable degree of independence 
in their administration of equity, and rather consulted 
the common law than followed it ; and up to the Re- 
formation we find the Court of Chancery spoken of as a 
court of conscience {d) ; the authorities clearly show 
that parsons were under the control of their bishops, 
abbots or priors, of their superiors, and heads of 
hospitals, of their visitors ; and they further show, that 
where money or land was given absolutely to a religious 
person for the good of the donor's soul, he was under 
no secular control in the disposal of it, and only under 
the supervision of the bishop. 

(a) Year Book, 9 Edw. IV., Michaelmas Term, 9. 

(b) Year Book, 14 Edw. IV. 7. 

(c) Per BiUing, J.— Year Book, 9 Edw. IV. 53 ; 22 Edw. IV. ; 
8 Edw. IV. 6. The Commons pray, in the reign of Henry IV., that 
whereas for the discussion of all pleas in matters traversed in Chan- 
cery, the judges are drawn into Chancery out of their places in aid 
of the said discussion, &c., the records may be sent into the courts 
of common law, there to be determined. The answer of the king 
was, " The Chancellor may do it by his office, and let it be by the 
discretion of the Chancellor.'' 

(d) Year Book, 7 Hen. VII. 11. 
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No trace can be detected of any cognizance of the 
administration of religious trusts in the Court of Chan- 
cery, until after chantries and similar endowments were 
altogether confiscated and suppressed, in the reign of 
Edward VI. And the inference of course is obvious, 
that they were always deemed of spiritual cognizance, 
being of a spiritual character, aud not implying any con- 
dition for the secular advantage of the . donor or his 
heirs, or that the land should revert to them, so long as 
it was possible to perform the trusts, which spiritual 
authority could always enforce (a). 

At the era of the Reformation there occurred an 
entire alteration of the whole system of trusts called 
'' charitable ;" then arose religious trusts. 

The religious trusts then existing were the endow- 
ments called chapels and chantries for the maintenance 



(a) In the reign of Henry YIL, the law was thus laid down as 
respects free chapels, t. e. chapels founded by private endowment, 
which were analogous to chantries : — 

<* If the founder ordain that the bishop present, here the bishop 
has an interest, and his assent is requisite. And if the founder will 
not do so, but ordain that he and his heirs shall present, then the 
ordinary has nothing to do with it. And so it can be spiritual, and 
it can be temporal ; and it shall be taken by the court to be tem- 
poral, until the contrary be shown. And so the bishop has nothing 
to do with the chapel, and shall not have visitation, and the king 
has divers chapels, of which his commissioners, and not the bishop, 
shall have visitation. But of such chapeb as have care of soub 
it M otherwise.^—Per Keble, J., Year Book, 6 Hen. VII., Hilary 
Term, 2. This case implies that chapels of private endowment, 
not in the king's gift, nor having care of souls, nor visitors appointed 
by the founder, must be controlled by the Court of Chancery. It 
must, however, be recollected, that this court was presided over by 
ecclesiastics. And practically the chapels were as much under 
ecclesiastical spiritual control as the chantries, and under such 
control were perpetuated and preserved until the period of their 
confiscation, which was also the period of the secularization of the 
Court of Chancery. « 

C 
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of priests to say masses, or to support lights in churches, 
or alms to the poor, or other alms for the benefit of the 
founders' souls. These endowments were very much of 
a testamentary character, and, since they were intended 
to take effect at the founders' death, were usually by 
way of last will. And the connection between these 
endowments and testaments is further indicated by the 
fact, that the bishop was bound by the law of the church 
to apply the property of the intestate to such uses or 
cure most for the benefit of his soul ; and after pay- 
ments of debts, to pious uses, expressly for that object. 
The nature of the species of spiritual trusts here referred 
to, and the fidelity with which they were perpetuated 
from age to age are illustrated by legal records of the 
age (a). 



(a) "That on the 5th June, 1431, in the 9th year of King 
Henry VI., one J. Barton was seised of certain lands, &c., and en- 
feoffed W. Brampton, to hold to him and his heirs to the ctue of 
the said J, Barton and his heirs. That, on the same day^ J. 
Barton made ?iis will in this manner : ' I give and bequeath my 
soul to God, and my omnipotent Creator and Saviour, and to the 
B. Mary the Virgin his mother, and to all the saints ; and my body 
to be buried in the church of the B. Peter the Apostle, &c. And 
I bequeath to John Barton the younger, my brother, all my tene- 
ments for life, on the conditions that he, during his life, find a chap- 
lain to celebrate (mass) for my soul, and the souls of my father, 
mother, brother, sisters, and benefactors, and friends, and of all 
the faithful deceased, at the altar of St. James, in the aforesaid 
church ; and that my brother John, yearly during his life, pay the 
said chaplain ten marks out of the rents of the said tenements ; and 
that the said chaplain and his successors be chosen by the master 
and brethren of the house of St. Thomas, &c. And that all the 
said tenements and rents, after the decease of my brother John, 
remain to Margaret and Isabella, my sisters, for the term of their 
lives, and the life of the longer liver, on condition that they, 
during their lives, perform and observe all the charges before limited. 
And after their death, that the said tenements remain to William 
Fowler, to hold to him and his heirs for ever, on condition that he 
and his heirs perform th» said charges. And in default of heirs. 
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These trusts were now, however, suppressed by Parb*a« 
ment, provision being expressly made for the establish- 
ment of new, and charitable, trusts upon their ruins. 



that the said tenements remain to the master of the hospital of St. 
Bartholomew, to hold to them and their successors for forty years, 
on condition/ &c. (as aforesaid). 

** The testator afterwards died, the said W. Brompton being seised 
of the lands for the uses in the tnll eoepressed^ which were to let 
certain persons in iYievt personal capacity receive the rents for reli- 
gious purposes for ever, so that there was sl perpetual trust, but no 
mortmain^ because the last Statute of Mortmain (Rich. II.) only 
prohibited alienation m trust for corporations; and here the trustee 
was not so, for the chaplain and his successors, but for iht persons 
who were to maintain them" Thus, then, this case clearly shows 
that inalienability or perpetuity of trust was not within the mis- 
chief of the mortmain law. ^^ The said John Barton the younger, 
after the death of the testator, entered into the lands and appUed 
the rents to those uses ; after his death, Brampton being still seised, 
the sisters entered into possession, and so applied the rents during 
their lives. Then Fowler took possession, and his heirs applied 
the rents to those uses, until the Statute of Uses, in the reign of 
Henry VIII., transferred their * uses * into a legal title to the poS' 
session of the land, of which they then became seised to the uses of 
the will until the Act of Chantries. " Thus Fowler and his heirs 
were seised in trust for the " chantry,'' t. e, the chaplain and his 
successors, and the mischief of mortmain arose. But it will be 
observed that no allusion is made to it in the case: the reason is 
obvious, the law was already obsolete, feudal service being at an 
end. — Vide Adam and Lambert* s Case, 4 Coke, 97. 

The "Act of Chantries" (37 Hen. VIII. c. 4, a. d. 1545) here 
referred to, passed in the reign of Henry VIII. It recited, ** That 
there have been divers chapels, chantries, hospitals, fraternities, 
brotherhoods, guilds, and stipendiary priests, having perpetuity 
for ever, which by licence, &c. have been incorporated, founded, 
established, and made by divers names and corporations to have 
a perpetual continuance for ever ;" and enacted, that all chapels, 
chantries, &c. and all the lands, &c. appertaining or assigned to 
such chantries, &c. or stipendiary priests, be adjudged and deemed 
in the possession of the king. 

And in the reign of Edward VI. passed another Act of Chantries 
(1 Edw. VI. C.14, A.D. 1547), by which it was enacted, " That all 
chapels and chantries in esse, and all lands, tenements, rents, and 
other hereditaments, and things limited, appointed, or assigned'* 
{i,e, in trust) " to the finding of any priest to have continuance for 

c2 
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Hitherto there had been no charitable trusts, pro- 
perly so called, in the present sense of the term. The 
trusts reposed in the ecclesiastical corporations were, as 
it has been seen, purely spiritual, or rather, in the nature 
of spiritual services to be performed under spiritual 
supervision ; and though the law regulated the devolu- 
tion of the ecclesiastical property, it did not enforce the 
duties. Now, however, upon the dissolution of reli- 
gious houses, although hospitals, almshouses, houses 
of mercy, and other institutions simply charitable, were 
allowed to continue, they were not found sufficient to 
supply the void which had been created ; and Parliament 

ever, and whereby any priest was sustained or found, &c. and all 
rents or profits at, paid, or employed towards the finding or support 
of any stipendiary priest intended by any act in writing to have coum 
tinuancefor ever, shall be adjudged and deemed in the possession 
of the king. And that where any lands, &c. have been given for the 
maintenance or finding of a priest, for a term of years yet continu- 
ing, and any priest hath been maintained or found within the same, 
or with the revenues thereof, the king shall have and enjoy the 
same, &c. And that the king shall have all lands, &c. at any 
time hereto/ore given to be employed wholly to the finding or main- 
tenance of any anniversary or obit, or such other like intent or pur- 
pose, or of any light or lamp in any church or chapel, to have con. 
tinuance for ever. And all monies given to have continuance for 
ever, and employed by any corporation to the finding or support of 
any priest or any anniversary or obit, &c. And that the commis- 
sioners under this Act shall have authority to assign lands of such 
chantries, &c., to continue in succession for a preacher or school- 
master for ever^ or to such stipendiary priests as they shall think 
necessary, or to make assignments of moneys to be paid to poor 
people /or ever" — Adam and Lambert* s Case^ Coke's Reports, part 
X. This statute gave the Crown power to establish other chari- 
ties not superstitious ; but, says Eden, the rapacity of the courtiers 
rendered this impracticable. And, indeed, there was little chance 
of much being done in this way, as even hospitals or almshouses, for 
the suppression of which the sacrilegious rapacity of the courtiers 
could devise no decent pretext, had hardly fared better than if 
they had been comprised in the decrees of spoliation. — See the 
Evidence of Mr. Burge, before the Committee on the Laws of 
Mortmain, 1844. 
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sought to stimulate to the utmost the charity of indivi- 
duals. 

In 1572 an Act recited (a), " that divers well disposed 
and charitable persons have given lands to the relief 
and sustentation of the poor in hospitals; and it is 
hoped that many more will hereafter likewise charitably 
give." 

And in 1597 another Act recited (i), " that the said 
good law had not taken such effect as was intended ;" 
and then enacted, '^ that it shall be lawful to give or 
bequeath lands, &c., for hospitals, maisons de Dieu, alms- 
houses, &c., and to make any such head and members as 
may be desirable ; and that the same shall be incorpo- 
rated, notwithstanding the Statute of Mortmain." 

Undoubtedly these statutes had considerable effect^ 
especially the latter ; for in the very same year, and 
the years immediately following, we find several of these 
charitable foundations erected (e). 

It will be remarked that the legislature had specially 
provided powers of incorporation for the institutions 
they erecteil, to that end doing away, in their behalf, 
with the law of mortmain, and the restriction or aliena- 
tion by will. But it is to be observed, that these elee- 
mosynary corporations were not, as those which were 

(a) 39 Eliz. c. 5. 

(b) 43 Eliz. c. 4. 

(e) In 1597 a hospital for bedesmen, still existing. — Simpson y. 
Wilkinson, 14 L. J., Ch. 49. 

In the same year another hospital at Newcastle (Att.- Gen, v. 
Corjf, of Newcastle, 5 Beav. 307) ; and an almshouse in another 
place. — Davis v. Waddington, 14 L. J., Ch. 49. 

In the next year Bishop Blundell founded a school at Tiverton, 
{Att.^Gen. v. Earl of Devon, 16 L. J., Ch. 34) ; so, about the same 
period, we find a hospital established at Bristol— Cwe of Bristol 
Hospital, 12 L. J., Ch. 418. These are only specimens out of a host 
of others. They were mostly founded by will. — See Su: F. Pal- 
grave's Evidence before Committee on Mortmain, 1844, 
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eedesiaatical (such as religious bouses), subject only 
to spiritual supervision, and taking tbese lands on 
tbe ancient tenure in liheram eleemosynom or frankal- 
moigne, but they took the estates strictly in trust, 
under tbe control of tbe Court of Chancery, which 
hitherto bad been under ecclesiastics, but now was under 
lay lawyers ; and, in the interval between More and Bacon, 
had greatly extended its jurisdiction. The advantages 
of incorporated bodies for the purpose of holding the 
trust property were such, that where it was not possible 
to erect the charity itself into a corporation, corporations 
were made trustees ; and hence most of our ancient mu- 
nicipal corporations, and all the old city companies, be- 
came, in this age, possessed of estates, now of enormous 
value, on charitable trusts, especially the Ironmongers', 
the Drapers', the Goldsmiths', the Fishmongers', and the 
Grocers' Companies (a). And Lord Coke, in his Reports, 
assigns especial prominence and importance to tbe case of 
Sutton's Hospital (5), the leading case on the subject of 
charitable incorporations, reported, as be tells us, "for the 
confirmation of incorporations founded for works of 
piety and charity in times past, for the better instruction 
how they shall be founded hereafter." 

The most important of the qu<m charitable founda- 
tions which were substituted for the ancient monastic 
institutions at this age, and those most resembling their 
antitypes, in this, that they were primarily religious, 
and that they were ecclesiastical corporations, were 



(a) For instance, see the cases of Att.-Oen» y. Mayor of New- 
castle, 5 Beav» 307 ; Mt.-Gen, v. Boston Corp., 2 De G. &. S. 
529; Att,-Gen. v. Ironmongers* Company, 10 Beav. 94; and 
Att.'Gen. v. Grocers* Company, 6 Beav. 626 ; Mt.-Gen. v. Dra-- 
pers* Company, 6 Beav. 382; Att.'Gen, v. Fishmongers* Company^ 

5 M. & C. 11; Att,'Gen, v. Goldsmiths* Company, I Coop. 29^. 

(b) Sutton's Hospital case. Reports (10). 



^ 
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the cathedrals and collegiate foundations, which were 
all modelled or re-erected, and some entirely erected, 
out of the ruins of rehgious houses. And as to these 
episcopal visitors were appointed, in accordance with the 
ancient principle of spiritual supervision over charitahle 
or religious foundations. But, as a consequence of the 
supremacy of the temporal power over the spiritual, now 
established, we find, as it has been truly observed (a), as 
an important fact — that although episcopal visitors were 
appointed in all cases, with ample powers to correct and 
reform all abuses, and although they were especially 
charged to take serious care that the moneys assigned 
for the relief of the poor, and the repairs of the high- 
ways, should be faithfully expended, — notwithstanding 
this, the Crown retained and exercised the right, not 
only of directing the expenditure of the sums appro- 
priated to those specific objects, but also of depriving 
deans and chapters of all control over them, and of ap- 
plying them to different though kindred or subsidiary 
purposes (b), 

(a) Whiston's Cathedral TrustSj and their Fulfilment : a most 
interesting and learned little work. 

(*) Thus (as the learned writer quotes from Rymer's Federa, 
vol. XV. p. 77), " In A. D. 1545, a commission was issued by Henry 
VIII. to several commissioners, to the following effect :— 

" * Whereas we (Henry VIII.) have of late erected and founded the 
cathedral churches and colleges of Canterbury, Rochester, West- 
minster, Winchester, &c. ; Burton.upon-Trent, Thornton, Carlille, 
and Durham, and have given to the deans and chapters of the said 
churches, &c., lands, manors, and hereditaments, &c., and by their 
statutes have appointed and ordered that the dean and chapter of 
Canterbury should give and distribute in almes yerely amongst 
poor householders and other poor people the sum of 1002. sterling, 
and employ, give, and bestow in and upon making and repayringe 
of heighways the sum of 40/. sterling: and that the dean and 
chapter of Westminster should give and distribute yerely in almes 
the sum of 100/. sterling, and bestow upon repayring the heighways 
the sum of 40/. yerely (and so of the others) : 
** * To the intent that the sayd ordynance concerning the sayd almes 
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Thus, so early as the age of the Reformation, we find 
charitahle commissions instituted in order to repair, on 
the one hand, the defects of the yisitatorial jurisdiction, 
and, on the other hand, the inefficiency of the Court of 
Chancery for the purpose of controIUng charities; which 



and repayringe &c. the heighways shall have the better success 
and proceeding : 

" * Know Yb, 

'* * That we have appointed the sayd commissioners to take an ac- 
count of the bestowing and employing of the sayd money, appoynted 
to be given in almes, and to the makyng and repayringe of heigh- 
waySy according to the sayd ordynance, and if it shall be thought 
by you that the same money should be more charitable and better 
bestowed to the pleasure of God, and our honour, in any other 
places thanne the places for that purpose appoynted by the sayd 
deans of the sayd cathedral churches, that then you shall have full 
power and authority to assign and appoint the same to be bestowed 
in such other places as shall be thought most charitable, mete, 
convenient, and expedient by your discretion in that behalf/ 

'* Nor was this the only commission issued to inquire into the ex- 
penditure of almes and highway money. A like commission was 
directed by King Edward VI., a. d. 1547, to Sir Edward North and 
others ; and it is also on record, that * by inquisition taken and 
returned the 4th of May, 1594, upon a commission to inquire of 
charitable uses within the county of Durham, the jurors found, that 
there was assigned, limited, and appointed, upon the foundation 
of the cathedral church of Durham, the sum of 100 marks (66/. 
\Zs, 4d.) by the names of almes money, yearly to be allowed 
by the dean and chapter there, to be given to the poor ; and like- 
vnse 201. towards repairing of highways and bridges within the 
bishopijck of Durham, which sum had been distributed by the 
right worshipful Dr. Matthew, then dean of the church, as by his 
books, containing the particular distribution thereof yearly, did 
appear :* a brief (or abstract) whereof containing the gross sum by 
him so yearly distributed was exhibited to her majesty's commis- 
sioners, and by them collated with the said books and to the jurors 
delivered, the tenor whereof is then set forth for several years ; and 
in the year 1592 is the following: — 

'' ' A note of places as by the dean and chapter are appointed 
whereon the arrearings of money allowed for repairing of highways 
and bridges shall be bestowed before the feast of St. James the 
Apostle, next coming after the date hereof.' The bridges, eight 
in number, and the highways and causeways, ten, are then speci- 
fied, and the inquisition concludes thus : — 

" * And further the jurors cannot find upon this article.' ** 
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already had been discovered, although from the time 
of More to the time of Bacon that Court had immensely 
extended its jurisdiction and increased its business. 
These commissions, however, applied, it will be observed, 
only to incorporate foundations of the royal foundation, 
in accordance with the ancient principle of our law, that 
as to such foundations only can the Crown issue com- 
missions (a). There were, as already observed, few cha- 
rities which were either not incorporated foundations, 
or committed in trust to the care of bodies which were 
corporations. In the long reign of Elizabeth, however, 
another class of charities arose, necessarily secret, and 
reposed in private persons, for the maintenance of forms 
of religion as yet unrecognised, or rather proscribed 
by the law, as Nonconformity and Catholicism. It was 
probably among these that the system of purely private 
and personal trusts first arose ; although no doubt there 
were some cases, even of charities connected vnth the 
Established Church, in which such a system was resorted 
to, though there was no necessity to do so, as we find it 
had been before the Reformation, in order to evade the 
Statutes of Mortmain. They only applied to corporations 
by reason of their perpetuity, the very quality, of course, 
which rendered them peculiarly fitted for charitable trus- 
tees, in preference to private persons, on whose death 
the trust property must descend to heirs, perhaps dif- 
ficult to be ascertained, infants, or otherwise very unfitted 
for the due discharge of the trusts. At all events, there 
are ample traces of the existence of a system of secret 
trusts in private persons, for the support of the religions 
worship of " recusants." 

Such being the state of things, the want of some effi- 



(a) See ante^ p. 10. 

c3 
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cient control over charities having heen discovered, and 
the benefit of commissioners in the case of royal founda- 
tions having been experienced, in 1601, only two years 
after the last of those commissions had issued, the 
celebrated statute of Charitable Uses was passed, quite at 
the end of the reign of Elizabeth, which recited, ** That 
whereas lands, tenements, rents, goods, and services have 
been heretofore given for relief of aged, impotent, and 
poor people, for maintenance of schools and of learning, 
fi'ee schools, and scholars in universities, for repairs of 
churches, for education and preferment of orphans, for 
marriages of poor maids, for support of young trades- 
men, artisans, and persons decayed (a), which lands, 
&c., have not been employed according to the charitable 
intent of the givers and founders thereof, by reason of 

(a) *^ These words have always heen considered, since the Act 
passed, as affording the legal definition of such charities as the 
courts will take cognizance of, either upon the letter or spirit of 
the statute. No use shall be taken hy equity to be a charitable 
use within the meaning of the statute, if it be not within the letter 
or words of the statute. But a use may be construed to be with, 
in the statute by equity taken upon its words. " — Sir F. Moore* 9 
Escposition, ** It is observable, that, whereas before the Reformation 
charitable foundations were essentially religious, the charities in- 
cluded in this use are almost exclusively eleemosynary, and, with 
the exception of the repairs of churches, had no direct relation to 
religion. Originally, a gift to maintain a chaplain or minister to 
celebrate divine service was held to be neither within the letter nor 
meaning of the Act ; *^ for it was of purpose omitted, lest the gift 
might in change of times be confiscated : for religion being va- 
riable according to the pleasure of succeeding powers, that wluch is 
at one time held for orthodox may at another be considered super- 
stitious, and be confiscated ; as appears by the Statute of Chantries." 
— Sir F, J^oore*8 Exposition, Afterwards, however, it was held thsit 
gifts for the support of preachers and ministers of religion were 
vrithin the power of the Act. — Duke^ ch. x. sect. 2. Of course these 
would originally be construed to extend only to clergymen of the 
Established Church ; but under the Toleration Act, and O'Connell's 
Act, endowments for the support of the worship of Dissenters and 
Catholics have, since the passing of the statute of Elizabeth, been 
brought vnthin the protection of the law, and therefore are to be 
added to the jurisdiction of the courts as to charities. 
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fraudsy breaches of trust, and negligence in those that 
should pay and employ the same** (a). 

The statute proceeds to enact, " That, for redress and 
remedy whereof, it shall be lawful for the Lord Chan- 
cellor from time to time to accord commissions under 
the great seal to the bishop of every diocese and his 
chancellor, and to other persons of good and sound beha- 
viour, authorizing them, or any four or more of them, 
to inquire, by oaths of twelve lawful men, or by all other 
good and other lawful ways and means, of all such gifts, 
&c., as aforesaid, and the abuses, breaches of trust, 
negligences, misemployments, or not employing, con- 
cealing, defrauding, or misconverting, or misgovem- 
ment of any lands, &c., given for any of the charitable 
uses before rehearsed." 

Here it is important to observe, that, on the one hand, 
the principle of the royal supremacy is preserved by 
requiring the commissions to emanate from the Crown, 
and, on the other hand, that the principle of episcopal 
control is recognised, by requiring the commissions to 
be issued always to the bishop of the diocese and his 
chancellor, who might always act with any other two 
persons, over whom, of course, they would actually ex- 
ercise a preponderating influence. 

So much for the tribunal constituted ; a domestic fo- 
rum, analogous to that visitatorial jurisdiction which had 

(a) In the reign of Henry VIII. a charity was established for two 
chaplains and twelve poor men. In 1572, Queen Elizabeth, by let- 
ters patent, ordained that they should in all things be supported and 
regulated according to the rules and ordinances made by certain per- 
sons, who in 1574 made regulations giving to the master the whole 
management of the charity property, and authorized him to let on 
fines, and appropriate the fines to his own use. In 1576 an Act 
of Parliament actually established and confirmed these ordinances, 
under which it has recently appeared that property worth 7000/. 
a year produced only 1200/. — Att.'Gen. v. Wyggettwi Hospitalr 
12 Beav. Iia. 
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hitherto alone been exercised over charitable foundations, 
and in a great degree of an ecclesiastical character, se- 
curing a considerable amount of episcopal influence. 

Next as to the course of procedure : — ** And after 
the commissioners (or any four of them), upon calling 
the parties interested in any such lands, &c., shall make 
inquiry, and upon such inquiry, hearing, and examining, 
they set down also such judgments and decrees." The 
procedure, it will be observed, was simple, untechnical, 
intelligible, and economical — mere summons, hearing, 
and inquiry, from the mouths of the interested parties 
themselves, or any others who could give information. 

Then as to the object to be arrived at. The commis- 
sioners were empowered to " set down such orders, judg- 
ments, and decrees, as that the said lands, &c., may be 
duly and faithfully employed to and for such of the 
charitable uses and intents for which they were given and 
appointed by the donors and founders thereof; which 
orders, &c., not being contrary or repugnant to the orders 
or decrees of the donors or founders, shall stand firm 
and good, and be executed accordingly until the same 
shall be undone or altered by the Lord Chancellor upon 
complaint of any party grieved." 

Here, it will be observed, that within the scope of the 
statute, and so far as concerned the charitable uses to 
which it applied, the fundamental principle of the law 
as to the administration of charitable trusts, as laid down 
by the law of the church, and the ancient common law 
of the land, was distinctly recognised — that they ought to 
be administered duly and faithfully, according to the in- 
tent of the donors and founders ; and the commissioners 
themselves had no power to make decrees contrary or 
repugnant to the directions of the donors, as to the ex- 
ecution of the commissioners' decrees. 
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It is enacted, "That the orders of the commis- 
sioners shall be certified into the Court of Chancery/' 
and that the Lord Chancellor shall take such order for 
" the due execution thereof as shall seem convenient/* 
These words reserved a discretion to the Chancellor, as 
to enforcing the orders of the commissioners, and vir- 
tually gave him a veto on them, though not any power 
to alter them, unless " upon complaint made." Indi- 
rectly, then, a power of appeal was given to the Chan- 
cellor by any " party grieved," an expression as to 
which some doubt might exist, whether it only meant 
persons from whom property was taken by any decree 
of the commissioners, or all persons who, for any reason, 
objected to any order relating to the administration of 
a charitable trust. If there was, however, no com- 
plaint made by a party grieved, and the Chancellor did 
not approve of the order made by the commissioners, 
he had merely a negative power, and was not bound to 
enforce the order if he did not deem it ** convenient " 
so to do. Thus, as the power of the commissioners 
emanated from the Chancellor, so the exercise of it 
was virtually controlled by the Chancellor. And the 
jurisdiction of the commissioners was so far subject to 
the Court of Chancery, that it could by that Court either 
be suspended, determined, or defeated. 

But there was a clause in the Act expressly preserving 
the proper episcopal jurisdiction, so far as it still ex- 
isted : " Provided, that neither this Act nor any thing 
therein contained shall be in any way prejudicial to the 
jurisdiction or power of the bishop ; but that he may 
lawfully, in every cause, execute and perform the same 
as though the Act had not passed." 

So that the bishop, in any case in which he had by 
common law, statute, or charter, jurisdiction over a chant- 
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able trust, could execute it either without resorting to a 
commission from the Crown, or even after having re- 
sorted to it, supposing the Chancellor declined to execute 
the decree of the commissioners ; although, of course, 
the bishop could only proceed by spiritual censure and 
excommunication, powers which were rapidly losing all 
their terrors, and soon were merely nominal. Then the 
Act also provided, '' That this Act shall not extend to 
any college, hospital, or free school which have special 
visitors or governors appointed them by their founders.*^ 

Colleges, hospitals, and free schools were almost the 
only species of private charitable foundations permitted 
to continue after the Reformation ; and as to these, the 
Act of Charitable Uses allowed the authority of the visi- 
tors appointed by the founders to be exercised as before. 
Added to these were the cathedral trusts, or chapter 
schools, public charitable foundations erected by the 
Crown at the Reformation, of which usually the bishop 
was the visitor. 

With reference to this subject, the establishment of 
the royal supremacy, and the consequent secularization 
of the Court of Chancery and the state church, had 
already exercised great influence. In the reign of 
Henry Y ., it has been shown, that even as to hospitals of 
royal foundation, the Crown only claimed the power of 
appointing episcopal visitors : whereas, in the reign of 
James I., Lord Coke laid it down, that " where the king 
or any of his progenitors is founder of a house, then the 
Lord Chancellor is by law appointed to be visitor ; or 
where a special visitor is appointed upon the foundation, 
the complaint must be made to him" (a). 



(a) Coke on Littleton, section Frankalmoignef lib. 2, c. 6, 136. 
After the Act of Charitable Uses had passed, Lord Coke, in the 
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Bat as to the authority of visitors, it is to he ohserved 
that it only extends to the enforcing of existing direc^ 
tions or orders of the founder, and not to the making of 
any new ones, or the modification of those existing; 
whereas the commissioners had general power to make 
** such orders " as they thought proper (not repugnant 
to the intention of the donor), which might, of course, 
introduce such modifications as must he essential to the 
due administration of trusts according to the altered cir- 
cumstances of the times, and the just consideration of 
the substantial and general, as well as of the Uteral or 
special fulfilment of the founder's will. 

pedantic fashion of his time, used to cite a quaint couplet ascribed 
to Sir F. Moore, first lay chancellor, and infinitely the most illus- 
trious, and who laid the foundation of the modem system of 
Chancery : — 

** Three things are to be helped in conscience. 
Fraud, accident, and things of confidence." 

There it is implied that trusts ought to be controlled in the court 
of conscience ; and that the Court of Chancery ought to be a 
court of conscience. That it was originally is not questionable ; 
it is called a court of conscience, per Prisot, Tear Book, 37 
Hen. YI. ; and see Tear Book, Hen. VII. 2 ; that it had ceased to 
be a good court for charities, is clear from the Act for Charitable 
Commissions. 

Land worth 202. a-year was given to a corporation, in trust 
to maintain a schoolmaster, and they were appointed visitors. The 
land increased to 100/. a-year, and the corporation did only bestow 
on the schoolmaster the 20/. a-year, according to the value at the 
time of the gift. A commission was issued to reprove this breach 
of trust, and the corporation refused to appear before the commis- 
sioners, because they were visitors. The commissioners certified 
this to the chancellor, who decreed that the commissioners could 
proceed in the execution of their commission, for the visitors being 
trustees and parties breaking the trusts were not within the intent 
of the proviso ; and if it should be otherwise construed, this breach 
of trust would escape unpunished unless in Chancery, which would 
be a tedious and chargeable visit for poor persons. And the Chan- 
cellor said that the not bestowing of the increased value of the 
land given was a breach of trust in the corporation, if no other 
use were expressed in the trust. — Hynskaw v. Corporation qfMor^ 
peth, coram Coventry, Ch. 1629, Duke, 69. 
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It is important to observe that the Act of Elizabeth 
extended not merely to control the trustees (a) in adminis- 



(a) It would appear that trusts were still deemed matters of con- 
science, to be considered in a different manner from contractt 
more inforo conscieniia. The visitors' tribunal was more in accord- 
ance with the old spiritual jurisdiction over charities. 

In the reign of Edward III., Lady Clare founded Clare Hall 
College, Cambridge, appointing the chancellor to visit it in ex- 
clusion of the heir, et si quid repererit corrigendum, to amend it. 
Lord Hardwicke, 1767, held, that this constituted the chancellor of 
the university general visitor, and said : — 

<< No court of law or equity can take away his jurisdiction or 
anticipate his judgment; his determination is final and con- 
clusive. The visitatorial determination n forum domesticumj ad- 
judged in a summary way, secundum arbitrum boni viri, and if 
directly exercised and not abused, is more convenient and less 
expensive than any suit at law or equity.'^ — Aitomey - General y. 
Talbot, 3 Atkyn, 674. 

After the Reformation, although it was held, that if the bishop 
deprived a master who was ecclesiastical without just cause, he 
should not have a temporal action, because he had other remedy 
by appearance {Coveney^s case, Dyer); yet, on the other hand, if 
a layman was patron of an hospital, and he deprived the master 
without just cause, he should have a temporal action. — Bagy^s case, 
1 1 Coke's Reports, 93. Sir Matthew Hide, however, disapproved of 
this latter doctrine, as where the founder had appointed a visitor, 
his decision was conclusive, because the founder had intended that 
it should be so. And in 1693, Lord Holt held the decision of the 
bishop, when visitor, was final ; and though his opinion was over- 
ruled by the other judges, it was upheld in the House of Lords, and 
the law seemed thus firmly settled on that footing. — Case of Exeter 
College, Lord Raymond's Reports, 5 ; and Skinner's Reports, 447. 
Yet Lord Hard wick e, in 1740, expressed dissatisfaction with it, 
owing to his extreme aversion to episcopal authority ; and it is a 
curious evidence how puritanical principles must have then in- 
creased in influence, that they should have carried Hardwicke fur- 
ther in this direction than Hale or Holt. — Green v. Rutherford, 
1 Ves. 462. 

In 1695, Lord Chief Justice Holt laid down the law on visitation 
in conformity with the doctrine previously declared by Sir. M. Hale 
on the same subject : — 

'* Corporations constituted for private charity are entirely pri- 
vate, and wholly subject to the rules, laws, statutes, and ordi- 
nances which the founder ordains, and to the visitor which he 
appoints, and to no others. And if the founder hath not appointed 
any visitor, then the law appoints the founder and his heirs to be 
visitor. Patronage and visitation both arise from the founder. 
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tration of charitable property, but to compel restitution 
of such property by third parties, into whose hands it 
had fallen. The commissioners had power to establish 
the property of the thing given in the person to whom 
it was given, or transfer it from one person to another, 
as well as to supply the defects of the trust, or make 
regulations for its proper execution. The power of thus 
deciding questions of title, and of the existence or extent, 
as well as of the mere administration of trusts, tended to 
put a charitable commission under the Act of Elizabeth 
rather in the position of a rival tribunal to the Court of 
Chancery, and this might naturally create a kind of an- 
tagonism between them, which ultimately led to the vir- . 
tual abandonment of the Act. 

The commissioners' decrees, it will be observed, were 
certified into Chancery, and, unless excepted against. 



and the office of visitor by the common law is to judge according 
to the statutes of the college, and to expel and deprive for just 
cause, and hear appeals of course. And from him and him only 
the party grieved ought to have redress ; and when the founder 
shall repose so entire confidence that he will administer justice 
impartiidly, that his determinations are final and examinable in no 
other court ; but if the master of a hospital were deprived without 
just cause, even by a lay patron, he could not have an action." — 
Philipps V. jBwry, Lord Raymond, 5. 

In 1 724, it was settled, in the celebrated case of Dr. Bentley, 
that where there was no visitor the Court of King's Bench could 
enforce the execution of this rule of the foundation by mandamut, 
or the Court of Chancery by decree. — Re»y, Cambridge University ^ 
Lord Raymond, 1134. And, on the other hand, in 1725, it was 
held, that where a private person was founder (as of a school or 
other charitable endowment), his heirs were visitors by implication 
qflaWy unless the founder vested visitatorial power, as any other 
person or his heirs. — Case of Birmingham School^ 2 Peere Williams, 
325. But it was also held, that they only applied to lay founda- 
tions, and that in spiritual corporations the jurisdiction was in 
Chancery (unless a special visitor was appointed. — Case of Man^ 
Chester College^ Strange, 797. As also in lay eleemosynary foun- 
dations, on a failure of heirs of the founder. — Rex v. Catherine 
HaU, 4 Term Reports, 233. 
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were binding. Upon the record of their certificate, the 
Chancellor awarded execution according to the usual 
course of the Court. The Chancellor, however, was 
entitled to exercise a discretion in awarding execution, 
and was bound to stay it if the commissioners decreed 
anything against the common law or the statutes and 
ordinances of the church, provided this was shoum to 
him ; and in reducing the decree to the intent of the 
donor, the Chancellor had a predominant power. So, 
he had a directory and declaratory power, which he 
might exercise upon complaint made by a party ag- 
grieved (a). But if no application or exception were 
made, it appears that he had no such discretionary 
or directory power ; for the express words of the sta- 
tute were, that the commissioners' decrees were to 
be binding unless repugnant to the intention of the 
donor, of which the Chancellor would have a right to 
judge (5). 

(a) A party aggrieved was one who had property to his own 
use, and was prejudiced by the decree. — Duke, c. vii. It was laid 
down distinctly, that where the prejudice was common or general, 
every man might complain as amicw curite, not as party aggrieved ; 
as if stock were given to lend out to poor tradesmen, and it be 
decreed to clotluers only, the other traders could complain. — 
Ibid, 

(b) As to this head, it is clear that the Chancellor had a dis- 
cretionary power independent of any complaint. If the com- 
missioners decreed that the arrears of money due to a chari- 
table use should be paid in two years, the Chancellor could 
alter the decree in point of time, and limit a shorter or longer 
period. If the trust were general for the maintenance of a school, 
and the decree be for a grammar school, the Chancellor could alter 
the decree, and appoint for a country school. 

So if the trust were to lend money to poor tradesmen, and the 
decree limits the time how long they shall have it, the Chancellor 
could limit a longer or a shorter time of the loan. But if the 
donor ordained that the relief were to be given in bread, and it 
were decreed accordingly, the Chancellor could not alter the relief 
to be given in money, for the kind should be changed. So if the 
relief were appointed to be given at Christmas, the decree could 
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The earliest cases which occurred under the Act of 
Elizabeth were cases in which a necessity arose for some 
power of altering the literal and special directions in 
favour of the general and substantial intention of the 
donor or founder, were in reference to the increase in the 
value and proceeds of the charity lands, which far ex- 
ceeded the amount of the specific sums directed to be 
given to the recipients of the charity. This question 
arose so early as the reign of James I., and was decided 
by the courts in the celebrated Thetford School Case (as 
all questions then were), in favour of the charity, the 
whole increase of income being decreed to be devoted to 
its purposes (a). 

not be altered to another feast ; for the hour of the particular 
feast was deemed essential to the gift. So if the trust and decree 
were for the poor who heard a sermon at St. Paul's, it could not 
be altered to Westminster, for the place is material. If a gift be 
made general, ad pios usoSf and the decree limits the employment 
for repair of highways, &c., the decree is not alterable to another 
use, because the commissioners have lawfully first produced the 
generality to a certainty. So if the gift had been to such a 
charitable use as the commissioners should assign, and the com- 
missioners by decree had appointed one uncertain (years uncertain), 
this decree would be good, and not alterable by the Chancellor, 
because they first reduced the gift to a certainty. 

(a) A person had devised land to trustees for the support of a 
school and of some poor persons, so much to each, which amounted 
to the annual profits of the land at the time. The land was then 
worth 35/. a year, but now was worth lOOL a year. Decreed, that 
the revcDue shall be employed to increase the stipends; and if 
there be still any surplus, it shall be employed for h greater number 
of poor, and the trustees shall take nothing to their own use ; for 
it appears that the whole should be employed in works (tf piety 
and charity. — Thetford School Case, Coke's Reports, part viii. 

Thus in 1700, in a case in which charity lands worth 134/. a 
year were let on a long lease for 24/., and the commissioners had 
decreed the setting aside of the lease and the payment of arrears 
upon the true value, the court confirmed the decree. — Sir W» 
ReresbyY, Farrer, Case of Portlington School, 2 Vernon, 44. 

In the year 1700 arose, with regard to the school at Coventry, 
the same question in substance which had been decided in the 
time of Coke in favour of the charity in the case of the Thetford 
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From the time of tbe passing of tbe Act of Charitable 
Uses, in 1601, a long series of cases could be cited, ex* 



School. It was now resolved against the charity, on a distinction 
purely technical, and it was ruled by the Lord Keeper of the Great 
Seal, sitting in Chancery, assisted by three common law judges, that 
the corporation, who were trustees, were entitled to the increased 
income over and above the exact sums mentioned by the founder I 
The only difference was, that in this case not the lands, but 70/. a 
year issuing out of the lands, was given for the charity ; as if that 
torn were mentioned for any other reason than because it was then 
the whole income of the land ! — Attorney- General v. 77ie Mayor qf 
Coventry^ 2 Vernon, 397. Tbe Court said, with a sneer, that it 
was not to be supposed the corporation were " such good Christians" 
as the plaintiff supposed. 

But on appeal to the House of Lords, in which sat the bishops, 
and in which were men influenced by larger and more liberal con- 
siderations than technical law, that ridiculous decree was reversed, 
and the principle laid down in the time of Lord Coke recognised 
and reaffirmed, that the substance and not the strict letter of the 
founder's directions should be regarded, and that they should be 
altered in any way conducive to the due administration of his cha- 
ritable will and intention. 

In another case, the commissioners under the Act of Charitable 
Uses had found that certain lands had been given to the use of a 
certain school, and decreed that two persons then owners should 
pay certain sums to that use. The parties appealed to the Court 
of Chancery. 

*' Exception was taken to the decree, for that in the purchases 
made of the premises, from the time of Queen Elizabeth to this time, 
the lands have been quietly enjoyed without anything demanded /or 
the use qf the said school^ save only 20s, rent out of the lands of 
one of the parties, and 30«. rent out of the lands of the other : both 
suras payable to one Gifford and his heirs, and never demanded/or the 
use of the school," — Lease {or Lewis) v. Morion^ Fin. Reports, 273. 

In 1703, the following case came before the Court of Chancery : 

*' In the reign of Edward VI. the parish of St. Clement Danes 
purchased lands worth 8/. per annum, in trust for charitable uses. 
Afterwards the lands increased in value to 450/. per annum, which 
at first was employed in augmentation of the charity. In 1682, 
however, the trustees, by order of the vestry, charged these lands 
with an annuity of 100/. to cover 1000/. for the fise of the parish. 
The commissioners of charitable uses decreed that this was in ^ud 
of the charity. It appears, however, that the Chancellor declined 
to enforce it ; and on a bill in Chancery filed by the parishioners 
to set aside the transaction, was actually dismissed." — Attorney" 
General v Hart, 2 Eq. Abr. 198. 

In 1700 we find Lord Cowper holding that "the rule is alterable 
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tending over a century and a half (from the age of Coke 
to the age of Hardwicke), showing how well it worked 
for charities, and illustrating the way in which it re- 
dressed their ahuses and promoted their due administra- 
tion. The very next year after it passed, we find Coke, 
Attorney-General, earnestly engaged with the judges in 
settling several important points upon its construction, 
one of which was, that the hishop of the diocese ought 
to he a commissioner, or the commission would be void ; 
another was, that the commissioners could alter leases 
made of charitable property at rents under the proper 
value, to the prejudice of the charities (a). 



as prices of things alter, and the rent may be increased ;" and it is 
very observable that the Chancellor referred it to the Archbishop of 
York to certify what rent and fine he thought, reasonable. Thus 
we find them setting aside leases at rents too low. — Reresby v. FaV' 
reTt 2 Vernon, 414. Yet the very Chancellor who so held, asserted 
at the same time that the governing body were but trustees for the 
charity, and though they might improvcy could not do anything to 
its prejudice, or in breach of the founder* 8 rules; and refused the 
authority of the Court of Chancery for any departure from the 
rules. — Watson v. Kenworth Hospitaly 2 Vernon, 10. So, in an- 
other case, the rents were double what the founder directed, yet 
it was decreed, though contrary to the express x\x\t.^ Lydiatt v. 
Foachf 2 Vernon, 411. 

(a) AnonymouSf Cox, cited in Duke, p. 61. 

And this power was in 1605 put in force by the commission- 
ers, and upheld by Lord Chancellor EUesmere, in a case in which 
land worth 8/. a year had been left for the repair of a church and 
the benefit of the poor, and had been let on a long lease at 34«. 
rent ; which the commissioners increased to 59«., a decree con- 
firmed by the Chancellor. — Croucher*s CasCy Duke, 33. 

In 1611 another case occurred before the same Chancellor, in 
which one Dane had erected an almshouse for eight poor men, and 
devised the rent of lands {then let for 10/. a year) for their main- 
tenance ; out of which the heir had only paid the 10/. a year, though 
he let the lands for 40/. The commissioners had decreed the whole 
rent to the charitable use ; and upon the heir's appeal to Chancery, 
the Lord Keeper referred to the judges whether on a devise of the 
rents to charitable uses, the land itself did pass ; they certified that 
it did ; whereupon the decree of the commissioners was confirmed. 
— Ca«e of Kennington Almshouse ^ Duke, 71. In 1619, several 
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It constantly occurred, in cases under tbe Act of Eliza- 
beth, that there had been departures from the direction 

similar cases occurred before Lord Bacon , who gave full effect to 
the statute. In one case (Bloomfield y. Stowmarket Inhabitants, 
Duke, 40), it appeared that one Seymour, in the reign of Henry 
YIIL, enfeoffed trustees, to the use of one of them for life, and 
afterwards to perform her will, by which she gave the lands to the 
use of the priest in a certain church, to pray for her soul, and her 
husband's and others, for 99 years ; and the land to be sold by her 
co-trustees, and half to go for a highway, and the other to be 
divided : one part for the priest to say prayers for the souls before 
mentioned, and the other for the repairs of the church. The land 
for the term of 99 years was confiscated to the Crown by the Statute 
of Charities. The term would expire in 1622; and meanwhile all 
the trustees had died, and one Bloomfield claimed the land, which 
the commissioners found would defraud and defeat the donor's cha- 
ritable intentions, which the heirs of some of the trustees were pre- 
pared to perform; and they accordingly decreed that the land 
should be conveyed to those parties who, after the expiration of 
tbe term of 99 years, should apply the rents, half to the high- 
way, and the rest to maintain a clerk to sing divine service, and to 
repair the church. The Lord Chancellor, upon appeal, decided 
that the commissioners had exceeded their legal powers in making 
the decree ; but nevertheless, as it was a just decree, he confirmed 
it to a considerable extent, only giving that part of the rents which 
the commissioners had applied to the singing of divine service, to 
the relief of the poor. This was because Lord Bacon considered 
that the service of the Book of Common Prayer would not be 
in accordance with the intention of a Catholic testator. Lord 
Hardwicke decided differently a century afterwards, in a case, on the 
principle of which many of our Colleges, &c.,are permitted to hold 
property originally dedicated to Catholic uses, and to ** commute" 
trusts for saying masses, into the singing divine service according 
to the " use of the Church of England ** as by law established. 

In the same year Lord Bacon issued, in another case, a charita- 
ble commission, under which it was found that in the reign of 
Edward IV. lands had been granted for the foundation and main- 
tenance of an almshouse at Yeovil, in Somersetshire; and that of 
late years the lands had been fraudulently let at low rents. The 
commissioners decreed reparation ; and on appeal the Chancellor 
ordered a commission to the Bishop of Bath and Wells and one of 
the Masters in Chancery, and on their report in substance confirmed 
the decree. — Yeovil v. Litton Poor^ Duke, 43. So a few years after- 
wards, in a case in which a long lease of charity lands had been 
obtained at an inadequate rent, and the commissioners reduced 
the term of years to seven, and increased the rental to the rack- 
rent, the Lord Chancellor supported the decree in substance, 
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of the founder^ without a corrupt appropriation of the 
funds. The commissioners in such cases, or in others 

lengthening the term for four years, and lowering the rent in pro- 
portion. — Jiowe y. Kinsmen qf Tavistockf Duke, 42. In a similar 
case, two years after. Lord Coventry set aside the lease. — Crouch 
V. Worcester Citizens f Duke, 33. And so, in another case, in 
1628, he supported a very severe decree, making the fraudulent 
holder of charity lands pay arrears of rent for forty-three years. — 
Hide v. Gillingham Parish^ Duke, 76. The same Chancellor made 
confirmation of many other similar decrees. In 1634, for ex- 
ample, in a case where lands in the reign of Henry VIII., then 
being worth 3/. a year, had been given to a charity, and had 
been lately let by the trustees for fifty years at the same rent, 
notwithstanding the greatly-improved value, Lord Coventry con- 
firmed a decree of commissioners of charitable uses, not only 
setting aside the lease, but transferring the trust to other persons, 
and giving costs to the complainants, — Eltham Parish v. Warrynj 
Duke, 67. 

So, a year or two afterwards, in a case in which land had been 
left, in 1555, by Holdgate, the Archbishop of York, to the intent 
to erect an hospital for one master and twenty brethren, with an 
allowance to each, directing his trustees to keep no profits in their 
hands, but dispose of all to the glory of God and the health of his 
soul ; and it appeared that they had so shamefully set at nought 
this solemn trust as to apply 100 marks per annum to the charity, 
the land being worth 500/., and then had a colourable and collu- 
sive suit in Chancery, instituted in the reign of James I., by which 
a decree was fraudulently obtained, increasing the hospital income 
to 100/. The Lord Chancellor Coventry, in the reign of Charles I., 
directed a commission under the Statute of Charitable Uses, and the 
commissioner decreed the whole lands to the hospital, which de- 
cree was confirmed by the Chancellor. — Blackston v. Hemsworth 
Hospitaly Duke, 119. 

In 1649, a case occurred, in which it appeared that Edward VI. 
had founded a free school in Chelmsford, giving lands of the 
value of 300/. per annum to maintain the master and certain poor 
people^ appointing Sir T. Mildmay and Sir John Tyrrel, and their 
heirs maJe, governors. They made leases at under value, and the 
commissioners decreed the management of the charity trust to 
others, by reason of their breach of trust. As there was a special 
visitor, the decree could not be sustained, by reason of the pro- 
viso in the Act of Elizabeth, but the Lords Commissioners directed 
a bill in Chancery to be filed, on which they made a similar decree. 
— Chelmrford Poor v. Mildmay^ Duke, 83. And in the reign of 
Charles II., this decree was re-confirmed by Lord Clarendon. 

Similar decrees were made under similar circumstances during 
the Commonwealth, and confirmed after the Restoration: the 



48 

in which there arose a necessity for modifying the trust to 
render it more applicable to the alterations of the times, 
had power to make such orders and decrees as they 
thought proper, so that the same were not contrary or 
repugnant to the intention of the founder, and subject 
to reversal by the Chancellor, if they either were too 
rigid in enforcing or too loose in relaxing the original 
trust. 

Sir F. Moore, in his Exposition on the Act of Cha- 
ritable Uses, lays down the principles of an enlightened 
and liberal construction of trusts (a) in this respect. 



same course of decisions continued up to the Revolution. Then, 
in 1664, a case came into Chancery, in which it appeared that, in 
1586, land had been devised for the support of a grammar school, 
which, in 1649, had been let at 10/. a year, being worth 60/. 
above that nominal rent. The commissioners decreed that the 
lease was contrary to the intent of the donor and a defrauding of 
the charitable use, and that it should be set aside, and a new lease 
made at the real value. — Wright v. Newport Pond School^ Duke, 
46. And this decree was confirmed in Chancery. After the Re- 
storation, charitable commissions became much more rare, and 
still more so after the Revolution, and none can be traced later 
than the accession of George III. 

(a) If a gift be to make a causeway in a place certain, and it is 
decreed accordingly, the Lord Chancellor cannot alter the place ; 
but he may change the employment to the making of a bridge^ 
because the passage is the principal, and the mode is in his dis- 
cretion to appoint. But if the donor ordain that the relief be in 
breads the Lord Chancellor cannot alter it to money, for the kirid 
would be changed. So if the gift and decree be for such poor 
as come to hear a sermon at St. PauFs, it cannot be altered to 
Westminster, for the place is material. 

Here a certain strictness is to be remarked, but along with it is 
a curious contrast of looseness, when it tends to defeat religious 
gifts. 

" If a gift be to 'pious uses* (in general), the decree may be 
for repairs of highways" — an idea of •' pious uses" which would 
not have occurred to any ancient donor. 

'^If the jury find the substance of the gift, it is sufiScient, 
though they vary in some particulars. Therefore, if they find the 
general use truly, though they miss it in the particular, this is 
sufficient. So if they find a gift to provide books for poor 
scholars, and the gift was to buy them gowns, it is good enough. 
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For some time, so long as the feeliDg of the country 
was in favour of charity, the Chancellors allowed the 
commissioners, under the Act of Charitahle Uses, to ex- 
ercise their powers, and were ready to execute their de- 
crees, which often were directed not merely to the re- 
dress of ahsolute misappropriation and maladministra- 
tion of charitahle trusts (a), hut to the modification of 
the manner of administration, and even as to the appli- 
cation of the trust, especially in respect to the places or 
persons to have the henefit of it (b). 

In 1668 occurred a case very well illustrating the prac- 
tical operation of commissions under the Act of Chari- 



because the general use for poor scholars is truly found, and books 
or gowns are but particulars of the employment. So if they find 
a gift to maintain poor scholars in a university, it is well enough, 
though the gift were to find two poor scholars, students in 
divinity, for the general or poor scholars is found truly. But if 
they vary in any general head from truth of the gift, the in- 
quisition is void. Therefore, if they find a gift for poor scholars 
when it was for poor aoldierSf the inquisition is insufiicient, because 
it fails in the generaly which is the substance of the charitable 
use.'' — See Duke on Charitable Uses. 

(a) Meek v. Magdalen HdU^ Duke's Charitable Uses, 79, 
{b) As where the Rift was to the overseers of St. Giles's, 
which is partly in London and partly in Middlesex, in trust for 
<* the poor of the parish," the commissioners decreed that the 
money should be applied in both parts of the parish. The Chan- 
cellor, indeed, reversed this decree, but for what reason does not 
appear — Iiook*s case^ Duke, 52, 19 Charles II. ; and qtuBre, for 
it was afterwards held, that where lands were given to the poor of 
the city of Rochester, the poor of the liberties and precincts should 
have a share of the charity — Attorney' General v. Mayor of 
Rochestery Fin. Rep. 193, 27 Charles II; and there does not 
appear to have been the reason for restricting the bounty to a 
particular part of the place, which was ascribed by the court in 
another case, where they gave their decision on the ground that it 
was against evidence of a specific intention on the part of the 
donor to confine his bounty to London, as he was born there, and 
both he and his parents lived and died in that parish. — Owens v« 
Beany Fin. Rep. 395, 30 Charles II. It is clear, from the case 
first cited, that the commissioners, subject to the Chancellor'^ 
reversal, had aright to make such decrees. 

D 



50 

table Uses, and the principles then applied to the admi- 
nistration of charitable trusts. The commissioners had 
madfi a decree, against which exceptions had been taken 
before the Lord Chancellor, who referred the question to 
the judges, and the case is thus stated by the Lord Chief 
Justice : — " We find that, by inquisition taken before 
commissioners for charitable uses, it was found that seve- 
ral houses and lands were given by several persons, some 
in the time of Edward III., some in the time of Queen 
Elizabeth, and since, to several uses within the parish ; 
some to the poor, some to the repair of the church, some 
for preaching sermons ; and that, since 1646, the rents 
have been received by certain persons^ and not employed 
to those uses, &c,, and the commissioners have decreed 
them to repay the money, which decree we conceive ought 
to be reversed, because we find that all the rents and 
monies have been paid and accounted for, and these ac- 
counts audited and allowed, according to the ancient 
usage of the parish ; and we conceive that the way used 
touching the leasing of the lands, receiving the rents, and 
accounting for the same, is fit to be continued" (a) . Here 
usage was allowed in a considerable degree to alter the 
nature of the trust, or at least the mode of administering 
it ; for the court find, that though the rents had not been 
applied as directed by the founder, they had been applied 
and accounted for according to usage, and this the court 
held sufficient. The case seems somewhat a remarkable 
one, showing how early, in the history of a legal admi- 
nistration of trusts, the necessity for a power of alteration 
or modification was admitted. 

The Statute of Charitable Uses waa clearly^ iis^nded 
rather for the purpose of facilitating the modifijOsKtion 

(a) Tattle v. Bradshaw, 2 Eq. Abr. 201. 
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or alteration of the mode of administering trusts, in 
order the hetter to attain the ohject of their due admi* 
nistration, than for the mere enforcing of existing orders 
and directions, hecause as to this the authority of visit- 
ors alone sufficed and constituted a domestic forum, so 
inexpensive and efficient that no other was necessary, 
and no other for that purpose was constituted ; and the 
commissioners are expressly authorized in general terms 
to make any "orders, judgments, and decrees,'* by 
which, according to their opinion, the funds or lands 
might be duly and faithfully employed for the chari- 
table uses for wbich they were given by the donors or 
founders, the only limitation being that they must not 
be " contrary or repugnant to the orders or decrees of 
the donors or founders." 

But the Act of Charitable Uses gave the commis- 
sioners power to construe alienations for charitable 
uses far more favourably than for any other purposes, 
and authorized them to supply defects in title, not only 
at common law, but statute. And this tended to pro* 
duce dissatisfaction with the Act, and ultimately was a 
great reason for its being disregarded. 

Thus, a devise, void at common law, or by the Statute 
of Wills, was held good as an appointment to charitable 
uses (a). The intent of the Act was said to be, to make 
the disposition (disposing power) of the party as free as 
bis mind, and not to oblige him to the observance of any 
legal forms (b). That was in 1 703 ; but in 1707 Lord 
Chancellor Cowper said the judges had carried cases on 
tbe Act of Elizabeth to very great lengths in favour of 



(a) Case of Jesus CoUege, Hobart, 136; Duke, 70; SoWs ease 
{coram Bacon, C), Moore, 888; Dick. 23; Chris fs Hospiiai'V* 
HaweSf Dake, 84 ; Pennyman v. Imry, Duke, 82. 

(b) Attorney' General v. Bye, 2 Yernon, 453. 

d2 
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cbaritj (a) ; and subsequent decisions became less fa- 
Tourable (i). In a few years the Act of George II. 
passed, whicb intended to and did prevent the Act of 
Elizabetb from working in favour of charities (c). 

Immediately after the passing of the Act of George II., 
it came into collision with the Act of Charles II., called 
the Statute of Frauds, which provided that ** all declar- 
ations of, or creations of trtist or confidences of any lands, 
tenements, or hereditaments, shall be manifested and 
proved by some writing, signed by the party who is by 
law enabled to declare such trust, or by his last will con- 
senting, or else they shall be utterly void." 

The question arose, whether, in construing the Act of 
George II. as to devises or donations of lands to cha- 
ritable trusts, the trusts must be proved to have been 
declared in writing y under the Act of Charles II. It was 
decided that they must be so proved, and that the de- 
claration of a trust for a charity must be express and 
in writing, as that statute directs. The same solemnities 
are required by the Statute of Frauds, to dispose of a 
trust, or equitable interest in freehold lands, as of a 
legal estate therein, and neither a trust nor a will can 
be revoked without such solemnities (<£). Therefore, a 
declaration of trust after a will has been executed (which 
primd facie carries the beneficial as well as legal interest 
to the devise) must not only be in writing, but express 
and distinct in terms (e), though in the will itself if the 



(fl) Jtiomey- General v. Barnes f 2 Vernon, 597. 

(b) Jenner v. Hooper, 1 Peere Williams; Attorney ' General y. 
GiUj 2 Peere Williams, 369. 

(c) Uoyd V. SpeUett, 3 Peere Williams, 346. 

(<Q Attorney 'General v. SpeUett (coram Talbot, C, 1739), 
2 Atkyn, 143; Adlington v. Cairn {coram Hardwicke, C. 3, 
1744), Atkyn, 144. 

(e) MUfordy. Herjbert, 9 Mod. 113. 
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intention be shown, they need not be so distinct. These 
cases, of course, raised questions as to the constitution or 
creation of a trust. In the reign of' Charles II., it was 
held that the expression of a mere hope did not constitute 
a trust ; as where lands were left to the wife, in the hope 
that she would leave them to her son (a). But of a de- 
vise to two, if the devise be to such uses as the testator 
has declared to the devisees, and not disclosed, if one of 
the devisees write a letter to the other disclosing the 
trust, this is a good declaration of the trust as against the- 
other (b). So an absolute devise or gift on the deathbed, 
with a subsequent appointment that the donee or donees 
shall pay legacies, was held to constitute a trust (c). If 
there was a trust, however, the Court of Chancery con- 
trolled its execution, as in the case where property was 
left to the wife on trust to dispose thereof for the benefit 
of her children, and she gave one only 5s,, it was de- 
creed to be divided equally (d). 

On the other hand, there was a close connection be- 
tween the question of charitable trusts and the law of 
mortmain, as it is inaccurately called, because, in con- 
struing that Act, the courts have carried very far the 
doctrine which restricts trustees to the literal execution 
of the founder's or testator's direction, so that if he have 
in any way decreed or directed that the fund be laid out 
in land (e), it has always been held that the courts could 



(a) Wagstaffe t. Wagstaffcy 2 Peere Williams, 258 ; Jones v. 
Clough, 2 Ves. 366 ; Com v. Dafe, 2 Bro. Ch. Cas. 541 ; Duffe v. 
Dalzell 1 Bro. Ch. Cas. 197 ; Adlington v. Cairn, 3 Atkyn, 144. 

(*) Civil V. Rich, Ch. Cas. 310. 

Ic) Crook V. Brooking, 2 Vern. 106. 

Id) Gibson v. Kinver, Vern. 66. 

(e) Attorney' General y, Tyndall, Ambler, 614 ; but see Attor* 
ney 'General y. Nash, 3 Bro. Ch. Cas. 588, in which Lord Thar* 
low held rather the contrary. 
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not allow tbe trustees a discretion to invest it in person- 
glty, so as to evade the operation of the statute. On 
this principle, even where the trust has been to build, if 
the land should be given for this purpose (inter vivos, 
and so not within the statute), the courts have decreed 
that the trust is void. It has been so held even where 
it has been to lay out the money as near to the intention 
of the testatrix as the law would permit. 

Closely connected with this question is another as to 
the nature of general trusts for charitable uses, without 
specifying either the uses themselves or the parties who 
are to specify them (a). On a devise to "the poor" gene- 
rally, in the time of Charles II., Lord Nottingham held, 
that though it was uncertain to what poor the charity 
should be applied, the king might dispose of it, and under 
the authority or si^a-manual decreed an appointment 
accordingly (b). But where trustees have power given to 
distribute generally, according to their discretion, with- 
out any object pointed out or rule laid down, the court 



(a) Attorney-General v. Peacock ^ Ambler, 712. 

{b) Questions arose as to what were charities in a legal sense. 
Several charities of a public nature were given under a certain will 
of A., and afterwards B., by his will, gave property to each of the 
public charities A. had mentioned. A distinction was attempted 
to be drawn, that the testator used the word pubHc to distinguish 
the charities from private charities ; but the Chancellor (Hard- 
wicke) thought the word public was meant only Cquery, not f) by 
way of description for the nature of the charities, and not (query, 
but ?) by way of distinguishing one charity from another ; for it 
would be almost impossible to say which were public or which 
were private in their nature. It is the extensiveness of the trust 
which constitutes a public charity : a devise to the poor of a parish 
is public. Where a testator has not any person in contemplation, 
but leaves the choice of objects in the discretion of trustees, though 
the persons be private the charities may be called public, from the 
extensiveness of the benefit. A sum of money to be disposed of 
by A. and his executors, at their discretion, among poor house- 
keepers, is of this kind. — Attorney- General v. Pearce, 2 Atk. 87. 
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does not interpose, unless in a case ofacharity, of which 
the court has a general government and regulation (a). 

If a man devised a sum of money to such charitable 
uses as he should direct^ by a codicil or a note in writings 
and left no directions by such codicil or note, it was 
heldj a court of equity had power to dispose of it to such 
charitable uses as the court should think fit ; but if the 
will pointed out any particular charity, as a school, the 
court could not direct it to any other purpose. So that, 
if the devise be to such school as testator shall appoint, 
and he appoints none, the court may apply it for what 
school they please, but for no other purpose than a 
school (b). 

If he gave the property in trust for such charitable uses 
as he should appoint, and made no such appointment, the 
court had no power to make such disposition of the 
trust as a general charity (c), or if he should devise it to 
charitable uses generally. 

If the trust were to such charitable uses as the trus- 
tees should think best, the court (supposing the trustees 
decline to act, or apply for direction) will not direct them 
to assign to such person as the Master may appoint for 
the purpose of carrying out the trust (rf), but will itself 
direct the disposition of the fund, or if the trust be at 
the discretion of trustees (e). 

As to any alteration, however, of the objects of a charit- 
able endowment, the Court of Chancery always has evinc- 
ed great adherence to the exact terms of the founder's 



(a) Gower v. Mainwaring^ 2 Yes. 89 , coram Hardwicke, 
C, 1750. ^ 

(A) Jn(m,f 9 Freem. 261, a.d. 1712. 

(c) Wheeler v. Shaw, Moss, 972, a.d. 1730, coram King, C. 
{d) Doyky v. Attorney 'General^ 2 £q. Abr. 194, a.d. 1735. 
{e) Attorney -Generals, Berrymanf Dick. 168. 
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directions. Thus^ though after the Restoration a trust 
to maintain independent lectures in three towns was 
changed into one for the support of catechistical lec- 
tures in the same towns (a) in 1682, it was held that 
no agreement of parishioners, where several charities 
are given to several purposes, can alter or divert them 
to several uses ; and that money given for repairs of a 
church could not he applied to the maintenance of a 
lecturer (b). So where there was an endowment in the 
University of Cambridge for a lecturer on casuistical 
divinity, to read jfive lectures every term, and the uni- 
versity, with the consent of the founder's heir, wanted to 
alter it to three lectures, the Lord Chancellor refused 
to make the alteration, and held them to the letter of 
the charity (c). 



(a) Combers case, 2 Vernon, 10. 

fb) Man v. Ballet, Vernon, 42. 

[c) Attorney' General v. Cambridge University, Vernon, 67. In 
1750, in a case in which the testatrix directed her real estates to 
be sold, and her debts and legacies to be paid out of the per^ 
sonalty, and the residue paid to trustees to be distributed in cha- 
rities. Lord Hardwicke refused to allow the legacies to be paid out 
of the proceeds of the realty, so that the charitable uses might 
have the benefit of the personalty, the bequest of proceeds of realty 
being void by the Act of George II. ; but held, that this being 
contrary to the literal terms of the will, which was repugnant to 
the law, the will, as it could not be carried QMi precisely as testatrix 
had directed, should fail altogether so far as the charitable uses 
were concerned, and the realty go to the heir : a construction ob- 
viously dictated by hostility to charity, as it was plainly contrary 
to common sense; since, who could question that the testatrix 
would prefer an immaterial alteration in the term of her charitable 
bequests, rather than that it should totally be defeated ? — Mogg v. 
Hodges, 2 Vesey 52. This case illustrates remarkably the ina- 
bility or indisposition of the Court of Chancery to exercise the power 
of a liberal construction or commutation of charitable bequests in 
order to carry out the general intention. 

In 1786 a case of great interest on this subject occurred in 
Chancery. The testator had bequeathed his property in trust, to 
boild a ehapel at Whitchurch, where the chapel now is, ** in the 
lOAimer I ^dl direct, and for want of direction as my executors 



k 
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It is proper here to advert to a class of charitable 
trusts of greater importance than any others which have 
risen up since the Act of Elizabeth passed : that is to 
say, trusts for the maintenance of religious worship, or 
the support of ministers of religion. The original in- 
tention of the Act of Elizabeth was not to include such 
cases ; but a quarter of a century after it passed, it was 
held, that a gift of money to maintain a preacher, 
though not named in the statute as a charitable use, 
was within its equity (a). There were many cases also 
in which the courts held that -gifts for the support of 



think best." An information was filed for general direction toiich» 
ing the execution of the bequest. The Bishop of Oxford, as 
patron, opposed the erection of a new chapel, unless the surplus 
could be applied to augment the chapelry. The churchwardens 
made a similar claim, proposing, however, as an alternative, the 
repair of the old chapel, and with the surplus the augmentation of 
the chaplain's salary. The next of kin insisted that a new church 
or chapel must be built, and claimed the surplus for themselves, 
contending that the intention of the testator should be implicitly 
followed ; and that if the bishop would not allow of a new church, 
the devise would be void, and the whole money must go to them. 
The Lords Commissioners (one of whom was Lord Kenyon) said, 
if the bishop objected he could not interfere ; that, as to repair- 
ing, he could not allow it ; for the intention (giving discretion) of 
the testator must be implicitly followed, or nothing could be done. 
— Attorney-General v. BisJiop of Oxford^ 1 Bro. C. C. In 1799 
Sir P. Arden, Master of the Rolls, animadverted upon this decision, 
however, and declared he could not say that the money might not 
have been applied in repairing or sustaining the chapel; but 
beyond that, clearly the money could not be applied to any other 
purpose. — Corlyn v. French, 4 Ves. Jun. 418. 

Where a sum of money was bequeathed to trustees to be distri- 
buted among the inhabitants of several specified parishes, in money, 
provisions, clothes, or physic, as the trustees should think fit, and 
the fund became too large to be suitably applied to these objects, 
the court directed it to be applied to the further objects of instruct- 
ing and apprenticing the children in the same parishes. — The Bishop 
of Hereford v. Adams, 7 "Ves. 324. It shoiUd seem that Chancery- 
now authorizes a change of the place or persons who are the objects 
of the charity. 

(a) Pember v. Hovghtoa, Duke, 82 ; Popham, 199. 

.d3 
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priests were only Toid 'under the Statute of Supersti- 
tious Uses. And after the Revolution, trusts for the 
maintenance of Nonconformist ministers were held 
▼alid. 

One of the earliest instances in which it appears this 
question arose, was the case in which the notorious 
Puritan, Richard Baxter, was concerned. After the Act 
of Uniformity, an endowment for sixty '' pious ejected 
ministers '* was decreed hy the Lord Keeper North in 
1684, to he applied for the support of a chaplain in 
Chelsea College ! (a) At the Revolution, however, when 
Richard Baxter and his friends were rather in power, 
they had influence enough to get this decree reversed, 
and the money remaining in court was paid out to 
Baxter, to be distributed according to the will (5). 

In 1 692 a case arose, in which a testator had lefl a fund 
for the propagating the doctrine and discipline of the 
Church of England in Scotland : subsequently to which, 
an Act had passed establishing Presbyterianism in that 
country. It was admitted that the trust could not take 
effect according to the letter and express direction of the 
win, yet it ought to be performed ey pres, and the «ii6- 
ttonee of it pursued ; t. e., to propagate the doctrine and 
discipline of the Church of England, though not in the 
way intended by the testator. No decree, however, ap- 
pears to have been pronounced (c). 

In 1 732 a case occurred in which land was given, ** for 
the encouragement of such Nonconformist ministers as 
preach God's word in places where the people are not 
able to supply them a sufficient and suitable mainte- 



b. 



(«) M tmrmp 'Gmtrmi t. Brnxttr, \tfn, 248. 
ik) AHmrmtf^Gmtvml v. Ih t fkn ^ 2 Venu I05« 
(c) JUmn^t^G^mtrmiy. Gmw, 2 Venu 266w 
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nance ; and for encouraging the bringing np of some to 
the work of the university who are designed to labour in 
God's Tinejard among the Dissenters: the particular 
method how to dispose of it I prescribe not, but leave 
it to their discretion .'* It was held good, though it was 
objected, that the bequest being to all sorts of Dissent- 
ers, might include papists and Jews ; but the Chancellor, 
Lord King, said, " All persons know now that Dissenters 
mean Protestant Dissenters, to whom charitable uses can 
be raised" (a). It is plain, from the numerous cases in 
the books, that this was the mode in which the Noncon- 
formists must have maintained their religious opinions 
and worship, from the Revolution to the present 
period. 

In 1 720 a case occurred in which it appeared that a 
lectureship had been founded, endowed with a salary, 
to be paid to the lecturer so long as he should attend 
the duty of diligent preaching, unless hindered by 
necessity ; and when the lectureship should be void by 
death, removal, or other departure, then the trustees 
were to appoint a new lecturer. The plaintiff, in 1 701, 
was appointed by the trustees, expreMly for life, but, 
being in debt, had gone abroad, and a new lecturer was 
appointed in his place : the court held that the appoint^ 
ment was valid ; which clearly shows, that even where 
an appointment under such a trust is in terms for life, 
it is virtually quam diu se bene gresserit, or, at all events, 
dependent on the due discharge of the duty of the office 
and the due execution of the trust (b). 

In 1734, Lord Chancellor Talbot held a gift in trust 



(a) Attorney ' General Y. Hickman, 2 Eq. Abr. 193. 

(b) Phelpt V. Sir J. Walter, 2 £q. Abr. 198. 
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for the persons commonly called dissenting ministers 
was good (a). 

In 1 792 a leading case occurred on this subject, in 
which the devise was of money, in trust to lay it out in 
Teal property, the rents to be paid in equal moieties to 
two dissenting preachers, A. and B., officiating at the 
chapels of Fakenham and Bristow ; and, upon their de^ 
cease, to the preachers for the time being who shall be 
chosen by the trustees of Fakenham, and the trustees 
and major part of the communicants of the chapel at 
Bristow. Two questions were raised : whether, m order 
to support the charity, and escape the mortmain law, it 
was possible to consider the trustees as not bound to lay 
out the fund in land ; and, if not, whether the interest 
of the two preachers could be considered purely personal 
and beneficial, and not in the nature of a charitable 
trust. The Lord Chancellor decided both questions in 
the negatiye ; holding, as to the first, that the direction 
to lay out the money in land could not be disregarded ; 
and, as to the second, which was one of some difficulty, 
he said, " It is true that there was a personal bounty in- 
tended for the preachers, but it flowed from a confidence 
in them in the character of ministers in those chapels, 
and not in any other way. Then if a plain trust and 
disposition to a charitable use is manifested by the will, 
and intended throughout, but if it is also manifested 
with a certain degree of personal bounty, and appUed to 
particular objects, that will not take the case out of the 
law of mortmain. If the personal bounty cannot be 
totally separated from the general object in respect of 
which they are to have the bounty, it is not sufficient. 

(a) Lh^ T. SpeUett, 3 Peere WilliamB, 346. 
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Here the intention was manifestly to make a provision 
for the chapel ; the estate cannot he separated froq^ the 
trust ; and if that fails^ this must also fail " (a). 

In 1 7 6 5 another similar case occurred . The trust was 
for poor dissenting ministers of the gospel^ to he paid 
to the treasurer of such charitahle societies or fluids as 
the trustees should appoint. It appeared that the Pro- 
testant Dissenters were distinguished hy the denomina- 
tions of Preshyterian^ Independent^ and Baptist^ who 
had each a separate society for the support of poor 
preachers of the denomination. The court held the trust 
to he clearly good, and for the ministry in general^ and 
ordered it to he divided hetween the three societies (b). 

In 1794 a very important case upon this class of 
charitahle trusts occurred, illustrating many of the prin- 
ciples already laid down. It appeared that in 1653 
Sir F, Nethercote conveyed a vicarage-house, and other 
buildings and impropriate tithes, to certain persons, 
ministers of the gospel, to hold them " upon trust to 
permit the vicar for the time being to possess the 
same, provided he should be then settled, at the nomi- 
nation of the existing trustees or the owner of the 
inheritance for the time being, and that the trustees 
should place a schoolmaster and schoolmistress in the 
other buildings, and dispose of the rents of the premises 
conveyed for their maintenance, to teach the children of 
the parish, and to such other pious and charitable uses as 
the founder should by writing or will declare and ap 
point ; and in default of such appointment, that the 
trustees should apply the rents to the maintenance of 
the schoolmaster and schoolmistress, or the repairs of 



(a) Greeves v. Cfl*c, 4 Bro. C. C. 67. 

(b) WaUer v. Childs, Amb. 524. 
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the school, or the increased maintenance of the yicar 
(if nominated hj them), and any other pious and 
charitable uses they judged best." 

The only proof of a declaration of uses by the founder 
was a book in which the trustees entered their pro- 
ceedings, and which contained an order of the trustees, 
dated some years after the creation of the trust, that 
ihe *' declaration of the founder** (to the effect before 
tated) be then entered, as a direction to the trustees ; 
to the entry being no date or signature. The trustees 
admitted, however, that they and their predecessors had 
always considered the declaration as a direction to them 
for executing the trusts, and that they had executed 
them accordingly. Since the foundation of the trust, 
in 1653, none of the subsequent vicars had been pre- 
sented by the recommendation of the trustees (except 
one, who had not been permitted to reside in the 
vicarage-house) until 1787, when, after they delayed for 
two months after a vacancy to recommend any one as 
vicar, the Chancellor made a presentation to one, who 
was instituted and inducted accordingly. The trustees 
refused to permit the vicar to participate in the benefits 
of the trust, and he filed a bill in Chancery to compel 
them to do so. The court said it was clear that the 
founder had left everything to the discretion of the 
trustees except the habitation of the minister, and he 
was to have only such portion of the trust fund as the 
trustees should think fit ; but if the vicar were entitled 
to anything, he would be entitled to the tithes and rents 
as well as the house. The founder, however, evidently 
intended that the vicar should be appointed with the 
approbation of the trustees. And though it was argued 
that this was only on account of the troubled character 
of the times in which the trust was founded, the court 
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did not consider that was important, and held, that if 
the trustees had used due diligence, their recommend- 
ation would have heen essential to entitle the vicar to 
the henefit of the trust. The court, however, decided 
that there had not heen due diligence, and on that 
ground granted the vicar a decree (a). 

In these cases, an important question would arise as 
to the right of nomination or presentation to the trust 
property. At first, there might appear an analogy to 
the cases of presentative or donative benefices at common 
law : but, as already shown, the distinction between the 
cases is as substantial and essential, the jus patronatus 
being at common law a purely temporal right of pro- 
perty, and the presentation or donation transferring or 
conferring the freehold on the person, of which he could be 
divested by episcppal power, either directly by depriva- 
tion, or indirectly by suspension. But the case of 
these nominations of ministers under private endowment 
was wholly di£ferent; it was the case of a trust, no 
property passing to the person nominated ; and in 
courts of equity, at all events, the primary object must 
have been always in this, as in any other case of trust, 
to take care that it was executed, which it could not be 
unless the persons nominated were duly qualified, accord- 
ing to the rules of the religious community to which the 
trust pertained, for the performance of religious rites. 

In 1682 a case occurred in which a prebend leased 
two impropriations, the lessee to find two vicars for 
them, and pay them certain incomes. It was held that 
the vicars were not to be appointed by the lessee, 
because the lease made the livings lay fees ; and where 



(a) Attomey'General v. Boultbee, 2 Yes. jun.i 380. 



64 

the person held a lay fee, he had no right to appoint 
a curate. 

In 1700 it was left in douht whether, if a school he 
founded on trust, the inhabitants of the place may 
have a school, " as of the gift of the lord," the right of 
nominating the schoolmaster, were in the inhabitants or 
the trustees (a) . It was held, however, that mandamus lies 
to restore a man to the office of master of a free school (b). 
But it has been held that the masters of grammar schools 
must be licensed by the ordinary, who may examine the 
party as to his learning, morality, and religion ; and 
though a mandamus may go to the bishop to grant a 
licence, it is a good answer to it, that he suspended 
granting the licence until the party would submit himself 
to be examined touching his sufficiency in learning (c). 
A mandamus has been held to be the remedy for the 
curate of a free donative, to enforce his restoration to the 
curacy (rf). 

In 1 760 a mandamus was applied for by a dissenting 
preacher against the trustees of a meeting-house, 
alleging that he had been duly elected under the deed 
of trust by the congregation, and refused admission {e). 
And the court said, this is the proper remedy where the 
curate is ousted from a chapel to which he has a right ; 
in such case, the clergyman is not to be driven to 
bring an ejectment. It was objected, that the sole 
remedy lay in equity ; but Lord Mansfield said, " The 
writ will be granted wherever a man is entitled to an 
office or function, and there is no other adequate legal 



(a) Jnon.t Lofft, 148. 

(b) Attorney -General v. Hewer ^ 2 Vent. 387. 

(c) Rex v. Archbishop of York, 6 T. R. 49. 

(d) Rex v. Blower, 2 Burr. 1043. 

\e) Rex v. Burtorif 1 W. filackstone, 300. 
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remedy for it. It is not grantable for a living, because 
the law has provided a specific remedy for it ; but for a 
lectureship, where a profit or endowment is annexed to 
it, it is. Since the Act of Toleration^ Dissenters are 
entitled to all manner of legal protection. Charities 
to their mode of worship have been established since 
the Revolution." However, another party had been 
elected ; and as there were objections and doubts as to 
each election, the court directed the case to stand over, 
in order to see if there should be either a new election 
or a trial of the vaHdity of the last one. The election of 
the applicant was found not tenable in law, and a new 
election took place, on which a mandamus was applied 
for and obtained. Hence it would appear that, sup- 
posing by the usage of the religious community the 
appointment to be valid, the courts of law will enforce 
it. That, however, leaves open the question, whether 
it is a valid appointment according to their usage. And 
the courts have repeatedly refused to interpose when 
this was even doubtful (a). 

The trustees or visitors always had power to dismiss 
the party for any misconduct or inefficiency (5). It is 
true that, in one of these cases (c). Lord Mansfield thus 
laid down the law on the subject : — 

** The deed is the foundation or endowment of the 
pastorship. The form of the instrument is necessarily 
by way of trust for the meeting-house ; and the land 
upon which it stands could not be limited to the minister 
and his successors. Many lecturers and other officers 



(a) Rex V. Daggerham Chapel, 2 Smith, 20 ; Rex v. Jotham, 
3 T. R. 575. 

(b) Rex V. GflwJhn, 8 T. R. 109 ; Doe d. Thanet v. Garthiru, 
1 Bing. 357. 

(c) Rex V. Baker, 3 Burr. 1262. 
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are endowed by trust deeds. The right to the function 
is the substance, and draws afler it everything else as 
appurtenant thereto. The power of the trustees is 
merely in the nature of an authority to admit. The 
use of the meeting-house and pulpit follows in this case, 
by necessary consequence, the right to the function of 
preacher, master, or pastor." 

In later cases, however, it has been held, that a 
minister of a dissenting congregation, placed in the 
possession of a chapel and house by certain persons in 
whom the legal estate is vested in trust to permit and 
suffer the chapel to be used for the purpose of religious 
worship, is a mere tenant at will to those trustees, and 
his tenancy is determined instanter by a demand of pos- 
session (a) ; and the court distinguished the cases before 
cited as to mandamus to restore the minister : — 

" The mandamus in such cases is to admit (or restore) 
the party elected to the use of the pulpit, as preacher, 
minister, or pastor. That is like an easement, or right of 
common or of way. In this case the defendant had no 
other estate in the premises than that of tenant at vnll, 
and that has been put an end to by the demand of pos- 
session. The trustees have a right to the chapel. It 
U possible the defendant may have a remedy against 
them in equity, if they have improperly turned him out.*' 

In 1790, the Court of Queen's Bench decided, that 
when parties are trustees upon a trust for the mainte- 
nance of a clergyman, and they had the right of pre- 
sentation, (b) though the right of nomination was in a 



(a) Doe d. Nicholl v. WKay, 10 B. & C. 721; Doe d. Jones v. 
Jones, 10 B. &C.718. 

(b) It has recently been held, that where an advowson is vested 
in certain persons, upon trust to present to the bishop a person 
nominated by the parishioners, at the relation of trustee and cestui 
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different party, it is a trust in the nature of a dona- 
tion (a), and they were entitled in the execution of it to 
exercise a proper discretion^ and to judge whether the 
party was or was not idoneuSf as the hishop might do in 
the case of a presentation, and might abs61utely reject 
the nominee on account of his being illiterate, which 
question of fitness could not be tried by a jury. If 
there were any legal right it would be quare impedit, 
as it will lie by him who has the right of nomination 
against him, who having the presentation obstructs the 
right (b). That, however, was a decision at law ; and in 
equity Lord Eldon afterwards held, in cases of similar 
Dissenting trusts, that the great object of the court would 
he to carry out the trust, by securing the performance 
of the services by ministers properly qualified (c). 

The Court of Chancery was now rapidly acquiring ex- 
clusive jurisdiction over charities. Before the Restora- 
tion, the Chancellors had shown a disposition to get rid of 



gtte trust existed between the grantors and the nominators, the 
only remedy of the latter, for want of presentation, was in equity, 
and that the nominee had no legal right to be presented, which he 
could himself enforce, and therefore could not have a mandamua 
to compel the trustee to present him, but his only remedy was in 
equity ; but that if the trustees had a legal right to present, they 
could assert it by guare impedit. — Reg. v. Ortorit 18 L. J., Q. B. 
321. This case proves that, even in cases of endowments in the 
Established Church, the existence of a trust creates exceptional 
relations. 

(a) This is contrary to ancient law. It had been held, that if 
the nomination be in one party, and the presentation in another, 
the former has the patronage. — 14 Edw. IV. 2. 

(b) Rex V. Stafford, 3 Term R. 646. 

(c) Attorney' General v. Pearson, 7 Sim. 290 ; Foley v. Wontner, 
2 Jac. & W. 45. 

Quam diu se bene gresserit gives an estate for life, determin* 
able on the good behaviour of the party. — Hareourt v. Fox, 
Show. 50. 

When one is appointed to an office indefinitely, it amounts to an 
estate for life.— 76. 
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the jurisdiction of the commissioDers of charitable uses ; 
and though in the reign of Charies I. it was held that a 
decree in Chancery^ upon an appeal from an order of the 
commissioners^ was final and conclusive, so that there 
could be no review of it (a), nor any appeal to the 
House of Lords (b), the question was mooted, about the 
year 1652, in the reign of Charles II., whether it were 
necessary to resort to a commission under the Act of 
Elizabeth, in cases which came within its scope, or whe- 
ther the Court of Chancery had a concurrent original juris- 
diction, notwithstanding the Act, in all cases of charitable 
trusts, and could entertain no original bill for their ad- 
ministration. This question was then not decided, evi- 
dently because it was, to say the least, doubtful ; for it 
would frustrate the whole object of the Act, to determine 
it in the affirmative, and give the Court of Chancery the 
power of virtually repealing the Act, and getting rid of 
commissions under it, by deciding all cases themselves, 
and declining to issue any commissions under the Act. 
Five years afterwards, however, the question was deter- 
mined in the affirmative (c), that a bill in Chancery 
could be filed even in cases where a commission under 
the Act could be issued. Practically,' this enabled the 
Court of Chancery to get rid of the Act altogether, and 
substitute its own cumbrous and costly practice for the 
economical and simple jurisdiction of the commissioners 
under the Act of Charitable Uses. 

By degrees, the issuing of charitable commissions 
under the Act of Elizabeth became more and more rare, 
and the Chancellors evinced more and more of a disposition 



(a) Attorney- General v. Neivmanf Chan. Cases. Attorney' 
General v. St. John's College^ lb, 

(b) Wheedon v. Famliamf 2 Croke's Reports, 2. 

(c) Poor ofEtut Grinsted v. Howard, Duke, 21. 
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to retain the jurisdiction over charities in their own court ; 
and the following are a few of the cases on the suhject : — 

In 1 700 the Court of Chancery held, that the parties 
interested could sue in the name of the Attorney-General, 
where the charity was within the Act of Charitahle 
Uses (a). And in 1719, Lord Chancellor (Parker) laid 
it down, that where there were no trustees appointed hy 
the donor, the Attorney-General must he a party to any 
suit in Chancery ; otherwise when there are (b). 

In 1722, Lord Macclesfield laid it down, "That the 
king, pro bono publico, has an original right to superin- 
tend the case of charities, so that, ahstracted from the 
Act of Charitahle Uses, and antecedent to it, as well as 
since, it had heen the constant practice to file informa- 
tions in Chancery in the Attorney-General's name for 
the estahlishment of charities" (c) ; and in 1 737, Lord 
Hardwicke said, that on such information the court 
would give proper directions as to the charity (d). This 
distinguished Chancellor had in the preceding year car« 
ried the Act commonly called the Modem Mortmain 
Act (e), prohibiting aHenations of land or real property 
for charitahle purposes, unless by deed executed twelve 
months, and enrolled six months, before the donor's 
death. This Act of course precluded the commissioners 
under the Act of Elizabeth irom giving effect to dona- 
tions of land not so executed and enrolled: and the 
indirect effect was, that wherever such deeds had not 



(a) Attorney 'General v. Hewer, 2 Vernon, 387. 
\b) Monitt V. Lawsonj 2 Eq. Abr. 167. 

(c) Eyre v. Countess qf Shaftesbury, Gilbert's Equity Reports, 
172. 

(d) Attorney 'General v. Jeanes, 1 Atkyn, 135. 

(e) 9 Geo. II. c. 36. 



i: 
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been so executed and enrolled, it would be dangerous 
either to apply for a charitable commission, or to the 
Court of Chancery, because the disclosure of the defect of 
title might be fatal. Hence, practically from this period, 
as the circumstances were rare in which there was no de- 
fect of title on this ground, the issuing of charitable 
commissions under the Act of Elizabeth appears to have 
become obsolete. 

In 1744 Lord Hardwicke laid it down that the Court 
of Chancery had a general jurisdiction over charities, by 
issuing a commission, or by itself giving directions for 
the management of a charity ; but that this did not 
extend to cases where private visitors were appointed, in 
which the visitor and his heirs (or successors) had juris- 
diction (a). And one or two instances can be discovered 
in which he issued commissions, but few, if any, such 
instances can be found after his time, and the control of 
charities was left henceforth to the Court of Chancery. 

(a) Case of Berkhampstead School, 3 Atkyn, 108 ; Rex v. Ca^ 
therine Hall, 4 Term Reports, 433. In 1 750, Lord Hardwicke thus 
laid down the originsd nature of visitatorial power (vide ante, 
p. 40) :— 

** The original of all such power is the property of the donor, 
and his right to dispose, direct, and delegate it in the case of 
patronage ; and if either the crown or the subject creates an elee- 
mosynary foundation, and vests the charity in the persons who are 
to receive the banefit of it, the law allows the founder or his heirs 
or apparitor to be visitor. If the charity is not vested in the per- 
sons who are to partake, but in trustees for their benefit, no visitor 
can arise by implication ; but the trustees have that power, from 
which it appears that the nature of the power is /orum domesticum 
—(so Lord Mansfield called the visitor's power forum domeetu 
cum — St, John's College Case, Blackst. Rep. 84) — the private ju- 
risdiction of the founder." He may give a general power, or 
merely by particular statutes : he may give the visitor power of 
altering or making new statutes, or restrain them from doing it. 
If the power of the visitor be unlimited and universal, he has no 
rule but his own discretion ; but if there are particular statutes, he 
is bound by them. — Green v. Rutherforth, 1 Vesey, 462. 
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The same eminent Chancellor said^ in a case in 
which an information was filed against the master and 
governors of a school^ npon the general principle of the 
power of the Court of Chancery to call trustees to ac- 
count, as having the general superintendence of all 
charities and trusts : " Since the Statute of Elizabeth, 
where there was a charity for any of the purposes therein 
mentioned, and no charter from the Crown to found and 
regulate it, unless there be a special exception out of the 
statute, it must be regulated by commission. But there 
may be an information in Chancery, founded on its gene- 
ral jurisdiction, and that is from necessity where there is 
no charter to regulate it ; and the king has a general 
jurisdiction of this kind. Where there is an information 
for a charity, it cannot be dismissed without a decree 
for the establishment of it, though the particular relief 
prayed for fails*' (a). 

So long ago as 1721, the principle was solemnly 
affirmed by the House of Lords, that in cases of charity 
the most expeditious and the least expensive methods 
should be adopted (b). 

In 1791, Lord Thurlow said, the execution of a trust 
was not to be kept under the direction of the court, to 
be executed by the court from time to time, but is to be 
executed under the general direction of the trustees, 
which is the only way of administering a charity. And 
therefore, he could not keep the information in court 
for ever ; and if the trustees misbehaved, there must be 
another information upon a recognizance. He added, he 
knew that applications to the Court of Chancery were 



(a) Attomey'General v. Middletofif 2 Yes. 328 ; coram Hard- 
wicke, 1751. 

{b) Bishop qf Rochester v. Jitomey-General, 2 Bro. P. C. 287. 
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very expensive, and for that reason wanted to get rid of 
the case. It followed, therefore, upon the authority of 
the House of Lords, as it had been declared, that the 
Court of Chancery was not a proper jurisdiction for 
charities. 

It may be useful here to introduce a summary of the 
jurisdiction of that court over charities, from the Com- 
mentaries of Blackstone, published between the times of 
Hardwicke and Thurlow (a) : — " Independently of the 
Act of Elizabeth, the kipg has, as parens patrie, the 
general superintendence of all charities not otherwise 
sufficiently protected, wiiich he exercises by the keeper 
of his conscience, the Chancellor. And therefore, when- 
CTer it is necessary, the Attorney-General, *at the rela- 
tion of some informant, usually called the relator, files or 
copies an information in the Court of Chancery, to have 
the charity properly established (b) ; and it is not essen- 



(a) Blackstone's Commentaries, Stephen's Ed. 1, vol. 3, b. 4, 
p. 3, n. (c). 

(fi) Eyre v. Countess of Shaftesbury, 2 P. Wms. 118 ; Attorney- 
General v. Middleton, 2 Ves. sen. 329. 

An information can be filed charging coUuslye and fraudalent 
exchange of charity lands, and also a breach of trust. — Attorney- 
General y. Cradock, 3 Myl. & Cr. 85. So for the redress of abuses 
in a school, or scholars' house attached to it : but there must be 
distinct informations for each. — Attorney' General v. St. John's 
College, 7 Sim. 241. The proper form of suit to administer the 
fiinds of a charity is the information of the Attorney-General ; but 
the trustees may file a bill against the Attorney-General, to have 
the accounts of the charity taken, and to be personally discharged 
from liability in respect thereof, submitting to such accounts as 
the Attorney-General would be entitled to ask against them in an 
information : and in the same suit, if the Attorney-General desires 
it, the court will direct a reference for a scheme. — Christ's Hos- 
pital v. Attorney-General, 5 Hare, 257. 

If, however, the character and position of the relators render 
them improper to represent adequately and protect the objects of 
the charity, they will be refused permission to attend before the 
Master, upon a reference to appoint proper trustees and approve a 
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tial that the relators should be the persons principally 
interested, for any person, though the most remote of 
those who fall within the contemplation of the charity, 
may stand in that capacity (a). 

" The courts of equity take cognizance of all chari- 
table uses or trusts of a public nature, and exercise in 
relation to them powers of a very extensive kind (5). 
Under their authority, trustees may be called to account, 
or new trustees appointed (c), improvident alienations of 



scheme, &c. — Attorney- General v. Shore, 1 Myl. & K. 394. And 
if the information appear not to have heen filed with a view of hene- 
fiting the charity, or to have heen conducted with needless ex- 
pense, the relators will not be allowed their costs — Attorney- 
General y. Cullumj 1 K. 104. If, however, the information be 
properly conducted, the relator receives his costs — Attorney- 
General V. Tyler, 1 Coop. 389. If all the objects might have 
been obtained by petition, he does not — Attorney- General v. 
Berry, 11 Jur. 114, V.-C. B. 

(a) Attorney- General v. Buchanan, 2 Atk. 328. 

{b) Stephen's Com. vol. 3, b. iv. p. 3, c. 3, p. 227. 

(c) Eden v. Forster, 2 P. Wms. 326 ; 3 Salk. 379 ; PhiUips v. 
Bury, Ld.Raym. 8. 

Under 11 Geo. IV. & 1 Will. IV. c. 60, s. 10, an order may be 
made by the court for a surviving trustee to transfer stock. See 
Madge v. Miiey, 3 Y. & C. 420. So an information must be filed 
by surviving trustees to enable them to appoint others — Attorney- 
General V. Stach, 1 Beav. 467. The court would appoint new 
trustees on the application of the old ones, for good cause — Co- 
ventry V. Coventry, 1 K. 758. If a trustee, after acting, decline 
to act further, without good reason, and so render necessary a suit 
to appoint another, he will not have his costs — Howard v. Rhodes, 
1 K. 581. So, upon petition, new trustees may be appointed by 
the court, where trustees re^se to act — Ex parte Foley, 8 Vem. 
395. Or a suit may be instituted for the appointment of new 
trustees ; and in such a suit the court will not allow a clause to be 
inserted in the decree of appointment allowing the new trustees to 
appoint others in their stead — Brown v. Broum, 3 Y. & C. 395. 

If a surviving trustee convey or devise the property in terms 
absolutely, to a party for his own use and benefit, without declaring 
him a trustee, such party can be compelled by the court to convey 
to a new trustee — Bainbridge v. Lord Ashhurton, 2 Y. 347- 
And executors of trustee will be declared trustees — Wheatley v. 
Parr, 1 K. 55 1. The court can declare a party a trustee, and direct 
a conveyance to be made — Walton v. Merry, 6 Sim. 328. £ven 

E 
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the charitable estate may be rescmded (a), schemes for 
properly carrying into efifect the intention of the donor (b) 



an infant can be declared trustee — Brown v. Broum, 3 M, & 
W. 543. 

(a) Ex parte Kirkby Ravensworth Hospital, 5 Yes. sen. 314 ; 
Bx parte Berkhampstead Sehoolf 2 V. & R. 128 ; Attorney' General 
y. Talbot, 3 Atk. 673. 

(b) In 1744 Lord Hardwicke laid it down that the best way to 
regulate charities is to have schemes laid before the Master — At- 
tomet/' General y. BaUiol College, 9 Mod. 

In 1755 Lord Thurlow held that, where money is left generally 
for a certain object (as to repair parsonage houses), the selection 
of objects must be made upon proposals laid before the Master-^— 
Attorney- General v. Bishop of Chester, 1 Bro. C. C. 444. 

And, in 1790, that, where a charity is so given that there can be 
no objects, or that the objects have failed, it must be referred to 
the Master to fnmt a new scheme ; but not where objects may 
exist, though they do not at present — Attorney- General v. Og" 
lander, 3 Bro. C. C. 166 ; Attorney. General v. City of London, 3 
Bro. C. C. 171. 

But in 1791 Lord Thurlow said that the execution of the trust 
ought not to be carried on under the direction of the court, as 
applications for such direction were expensive, but the scheme 
having been once settled by the Master or by decree, the trustees 
should be left to carry it out, liable to a new information if they 
misbehaved — Attorney. General v. Haberdasher^ Company ^ 1 
Vesey, Jun. 9. 

On a gift of lands, at the time producing 50/. a year, on trust 
for ** decayed gentlemen," to be allowed 10/. a year, the rental 
now being 500/. a year, there was a reference to the Master for a 
new scheme, increasing the allowance, and more accurately defin- 
ing the objects of the trust — AttorTiey. General y, Holland, 2 G. 
& C. 683. 

Where, during the prevalence of smallpox, before the discovery 
of vaccination, there had been a trust created for a Smallpox 
Hospital : held, that the trust continued notwithstanding the intro- 
duction of vaccination, and that, if the original purpose had failed, 
there ought to have been a reference to the Master to approve of a 
fresh scheme — Attomey-General v. Mell, 2 Beav. 578. On a 
trust for the redemption of British slaves in Turkey or Barbary, 
and the support of charity schools, the first object failing, the 
Court of Chancery and the House of Lords decreed that the funds 
should be applied to the second — Ironmongers* Company v. Attor. 
ney. General, 10 C. & Fin. 408. 

Where a charity had been founded in the 17th century, and 
repeatedly remodelled in the 18th— upon the last occasion, in 
1795 — the court, upon infoAnation, held itself bound to consider 
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(where the nature of the case requires such interference) 
may be judicially projected and established, and every 
species of relief may be afforded which it is in the nature 
of such institutions to require. This equitable juris- 
diction, however, is not allowed to usurp upon the pro- 
per province of those to whom the administration of the 
charity may have been confided. In the case of corpora- 
tions (ecclesiastical, eleemosynary, or lay), the manage- 
ment is usually vested in them, subject to a controlling 



how the scheme then settled had operated, and deeming that it 
operated little in favour of the testator's object, referred it to the 
Master to consider how it should be modified or varied — Attorney' 
General Y, Glasgow Collegey 16 Jur. 876, V.-C. K. B. 

Upon a bequest for the benefit of the poor within the limits 
and precincts of Rochester, which at first was applied for the 
benefit of one parish, and by decree made in 1680, upon informa- 
tion, the rents were ordered to be divided into certain portions 
among three parishes : an information for a like purpose was filed 
in 1808, and a decree made that part of a fourth parish should be 
entitled in proportion to its extent and population with the other 
parishes, but the proportion as between those parishes was not to 
be varied; the court refused in 1835 to vary the proportions, 
notvnthstanding a change in the populations, and dismissed the 
formation with costs — Attorney-General v. Rochester Corporation^ 
6 Sim. 273. On a bequest to be settled by execution in such a 
manner as that the interest might be paid yearly to the poor of O., 
held a misapplication to apply it to the support of a dispensary 
extending into other parishes — Attomey-General v. Brandreth^ 
6 Jur. 31. 

On a bequest for establishment of a free school, held that it was 
not to be construed free grammar school, but that the endowment 
was applicable to all elementary instruction — Attomey-General v, 
Jackson, 2 Keen, 541. 

Upon improved revenues for the endowment of a free grammar 
school, alteration in the scheme of instruction and application of 
the funds made on reference to the Master — Attorney -General v. 
Ladyman, 1 Cooper, 180. The court having, in 1805, approved of 
a scheme whereby exhibitions at a grammar school were open to 
free boys and foreigners, the court, in 1840, declined to alter it, so 
as to a regulation foreigners who had not resided two years, but 
disapproving of a system tending to discourage younger boys as 
inconsistent with the intention of the founder, and^ on the same 
ground, held that the school properly ought to be extended beyond 
mere classical learning — In re Rugby School, 1 Beav. 457. 

E 2 
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6r visitatorial power on the founder or his heirs, or such 
person as the founder has appointed (a) ; and with the 
proceedings of such parties the court do not interfere, 
unless they have also the management of the revenues, 
and are found to be abusing their trust. When the 
king, however, is the founder of an eleemosynary lay 
corporation, the visitatorial power is vested m the 
Grown (5), and committed by royal authority to the 
Lord Chancellor, who may thus be called upon to re- 
dress abuses properly falling within the province of a 
visitor ; but this jurisdiction belongs to him in his per- 
sonal character only, and not as judge of the Court of 
Chancery" (c). 



(a) The circumstance of the persons who, by the will of the 
founder are to have the administering of the funds and the govern- 
ment of the charity being appointed visitors, held not to prevent 
the court from interfering where required — Attorney' General v. 
Lubbock t 1 Coop. 15. 

A special visitor can only be where he is so specially named 
and appointed by the founder ; and if so, it will not exclude the 
jurisdiction of the court. Where the patron was such for want of 
a special appointment, but had never exercised any visitatorial 
power, the court, in a case where the original foundation and en- 
dowment of an ancient hospital is unknown, will decree the estab- 
lishment of a trust for the residue of the funds after paying the 
small stipends, and repairs expressly required, and it will be referred 
to the Master to settle a scheme for the application of the revenues 
— Attorney-General V, Archbishop of York, 2 Russ. & M. 461 ; see 
S. P.J Attorney 'General v. Brain, 17 Sim. 137 ; 19 L. J., Ch. 73. 
But where the visitor has exclusive jurisdiction, neither the Courts 
of Chancery nor of common law can interfere — Whiaton v. Bishop 
of Rochester, 7 Hare, 532. 

Where trustees are appointed for a particular purpose, they 
cannot be permitted to blend and intermix that trust fund with 
others (although homogeneous), and apply the whole in the man- 
ner they think fit. And if a person, or a body of persons, trustees 
of several charitable bequests, have so acted for a long period, 
though bond fide, the court vrill refer it to the Master to approve 
of a general scheme for the application of the funds — Attorney* 
General v. Goldsmiths* Company, I Coop. 292. 

(b) R. V. St, Catherine's Hall, 4 T. R. 233. 

(c) Ew parte Dunn, 9 Yes. 547. 



Ordinarily it will be observed the Court of Chancery 
exercised its jurisdiction upon bill or information ; and 
although petitions could be presented on any matter 
occurring in the course of a suit, there was no means of 
bringing before the court alleged breaches of trust, or 
applying for the direction of the court, except by the 
institution of a suit, which of course was cumbrous and 
costly. It may be couTenient to remark here, that there 
would be three clearly distinguishable classes of cases in 
which a court of equity would be likely to be appealed 
to with respect to charitable trusts : cases in which the 
trustees were charged with breach of trust ; cases in 
which the trustees charged others with appropriation of 
trust property ; and cases in which the trustees, desir- 
ous of duly performing their trust, required the authority 
and direction of a court of equity as to the manner of 
doing it. The charitable commissions issued under the 
Act of Elizabeth comprised all those three classes of 
cases, but they had been discontinued because of their 
interfering with the jurisdiction exercised by the Court 
of Chancery over the second class. The evil now felt 
was the want of a sufficiently summary jurisdiction over 
the other two classes of cases, especially the third. 

There was, of course, an evil arising from the others, 
the absence of any efficient system of control over the 
trustees of charitable property, and a grievous amount of 
defalcation. That the evil was serious can be shown by 
the language of the legislature. In an Act passed in 1 8 1 2, 
for " the Registering and Security of Charitable Dona- 
tions," it was recited " that charitable donations to a 
considerable amount appeared to have been lost, and 
others, from the neglect of those persons who ought to 
superintend the same, are in danger of being lost, or 
rendered difficult to be procured;*' and it enacted that all 
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charities and charitable donations for the benefit of any- 
poor or other persons should be registered. Obviously, 
this measure was not likely to be very efficient in the 
only cases in which it was requisite — viz. cases of chari- 
ties the trustees of which were dishonest, and inclined 
to concealment and malversation. The legislature, there- 
fore, as will be seen in the course of a year or two, 
enacted another measure, giving powers of inquisition 
and examination for the compulsory discovering of cha- 
rities and charitable donations, by which alone the danger 
of their being lost, by reason of suppression or malversa- 
tion, could be obviated. Previously to this, however, the 
legislature passed a measure the object of which was to 
provide for the first and last of the three classes of cases 
above alluded to— a summary power of adjudication, but 
the effect of which (owing to the confined construction 
put upon it) was only to provide for the last of these 
classes of cases — cases of mere direction or administra- 
tion. To extend the benefit of the comparatively sum- 
mary procedure by petition. Sir S. Romilly, in 1812, 
obtained an Act bearing his name (a), and which was the 
first attempt to supply, by any legislative measure, the 
discontinuance of charitable commissioners under the 
Act of Elizabeth, and deserves credit, as the earliest 
effort in modem times to achieve a due administration 
of charitable trusts. This Act recited, that it was " ex- 
pedient to provide a more summary remedy in cases of 
breaches of trusts created for charitable purposes, as well 
as for the just and upright administration of the same." 
And the Act provided, " that in every case of a breach 



(a) 5 Geo. III. c. 101. There can be no doubt the legislature 
intended this Act to apply to all cases of breaches of charitable 
trusts, but the judicial decision confined it to cases of simple 
direction. 
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of any trust for charitable purposes, or whenever the 
direction of a court of equity shall be deemed necessary 
for the administration of such a trust, any two or more 
persons may, on obtaining the previous sanction of the 
Attorney-General, apply for relief by petition to the 
Lord Chancellor or Master of the RoUs, stating such 
complaint, and praying such relief as the nature of the 
case may require ; " and the Act then provides that the 
petition is to be heard in a summary way, and the order 
which the court makes is to be conclusive, unless re- 
versed in two years, or an appeal to the House of 
Lords (a). This measure was construed by the courts 



(a) The operation of this Act is very limited. The court will 
not decide upon petition difficult or doubtful questions as to legal 
title — In re PhilpotVs Charity ^ 8 Sim. 281. And see Ludhw 
Corporation v. Greenhouse^ 1 Bli, (N.S.) 17. Where two indivi- 
duals are claiming the trust property adversely to each other, the 
right cannot be determined upon petition under this Act — Clarke* 8 
Charity y 8 Sim. 30. So where there are adverse claims between 
trustees— /n re West Record Church Lands, 10 Sim. 101. The 
court has refused to make an order, upon a petition under this Act, 
to transfer the funds and management of a dispensary to a recently- 
established hospital, and for consolidating the two institutions — In 
re Reading Dispensary, 10 Sim. 118. So if the petition raises im- 
portant questions of right between the petitioner and trustees, or if 
presented in a suit to which the petitioner is no party — Attorney- 
General v. Bristol, 2 Eq. Rep. 254. 

On a petition under this Act a scheme can be settled for the 
manageoient of a school or other charity — Attorney- General v. 
Earl of Stamford, 12 L. J., Ch. 297. A petition has been pre- 
sented praying that the trustees might be compelled to act ac- 
cording to a decree of the charitable commission, as long ago as 
1655— Zarfy Peyton's Charity, 9 Jur. 675. 

Petitions may be presented by surviving trustees for the ap- 
pointment of others — Re Warwick Charities, 1 Phil. 559. 

Or, under the Act 1 Will. IV. c. 6, where the trustee cannot be 
discovered, to appoint trustees — In re Bishop Gore's Church, 4 
Dre. & W. 270. 

But vacancies vdll not be filled up vrithout reference to the 
Master — In re Shrewsbury School, 1 Mac. & G. 85. 

Where the title of the charity is disputed by the trustee, the 
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to apply only to cases in which there was no dispute as 
to the existence or extent of the trust, or as to its nature, 
but for which there was only a need of authoritative di- 
rection as to its administration. The first and second 
classes of cases of the three before mentioned remained 
then unprovided for — cases of defalcation by trustees, or 
misappropriation by strangers. 

In 1819, an Act was passed for the purpose of pro- 
viding for those cases at least some tribunal of inqui- 
sition, if not of adjudication (a) . It recited a former 
Act (5), applying only to schools, and extending it to all 
charities. Commissioners were to be appointed to in- 
quire into and investigate the amount, nature, and appli- 
cation of all estates or funds designed for the support of 
any charities or charitable donations, or held under any 
trusts created for charitable uses or purposes, and all 
breaches of trust, abuses, or irregularities in their appli- 
cation. The Act incidentally mentioned " petitions or 
informations presented or filed'' under it, but did not 
expressly authorize them to be so presented ; and doubt- 
less it was contemplated that, under the disclosures ob- 
tained by means of the commissioners' reports, they 
would be presented. From this Act charitable founda- 
tions having visitors, and Jewish or Roman Catholic 
charities, were expressly exempted. 

By another Act (c) the commissioners were empowered 
to certify to the Attorney-General any cases in which it 
appeared to them that the jurisdiction of the Court of 
Chancery ought to be exercised; and on these certifi- 



court will not upon petition order a conveyance by him — In re 
Olney Charities, 11 Jur., Exch. 44, V.-C. 

(a) 59 Geo. III. c. 81. 

(b) 58 Geo. III. c. 91. 

(c) 59 Geo. III. c. 91. 
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cates the Attorney-General was authorized to proceed 
hy hill, information, or petition. 

It was also provided that the trustees of any charity, 
who conceived its statutes or regulations to he insuffi- 
cient, mijght, by consent of five of the commissioners, 
present a petition to the court for relief. 

Perhaps, practically, the most important provision of 
this Act was the latter, which enlarged the power of 
petition for the purpose of facilitating applications of 
trustees to the Court of Chancery for direction. 

The powers of these commissioners were continued^ 
by successive Acts, down to 1837 ; and the numerous 
reports they have presented have been printed by order 
of the House of Commons, and disclosed innumerable 
cases of abuse and breach of trust, owing to the difficulty 
of recourse to Chancery for redress, few persons being 
likely to run the risk of so much expense for a purely 
public object. 

It was, perhaps, owing to the disclosures of the com- 
missioners that the number of cases of charities brought 
before the Court of Chancery — almost all of them of an- 
cient foundation, and in which more or less of misappli- 
cation, if not of malversation, had existed, perhaps, for 
centuries, or for a long series of years — considerably in- 
creased after their reports had been published (a). 

{a) See, for instance, Doe d. Hospital of Q^een Elizabeth of 
Bristol y. Norton^ 12 L. J., Exch. 418, where the foundation was 
in 1586 — Attorney- General v. The Drapers* Company f 12 L. J., 
V. C. 421 ; where the foundation was in 1540 — Attorney' General 
V. Pretyman, 4 Beav. 462 ; where it dated as far hack as the 13th 
century — Attorney-General v. Earl of Stamford, 12 L. J., Ch. 257 ; 
where the foundation was in the reign of Henry VII. — Attorney^ 
General v. Grocers* Company, 12 L. J., V.-C. 155 ; where it was 
in 1550, and there had heen a hill in Chancery in 1571, and a de- 
cree of the commissioners of charitahle uses in 1686. So in The 
Attorney- General v. Earl of Devon, 10 Jur. 1067, where the 
foundation was in 1599. See cases as to an ancient hospital 

£ 3 
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The doctrine of the jurisdiction of the Court of Chan- 
cery has been Tery fully elucidated in a recent case, in 
which it was laid down thus : — " The Attorney- General 
acts on behalf of the Crown as parens patria, and repre- 
sents all the objects of the charity, who are thus, in 
effect, plaintiffs through him. The court has power to 
make alterations, as times and circumstances require, in 
schemes settled by its decrees for the management of 
charities. And if a scheme so settled does not operate 
beneficially for the charity, and the Attorney-General 
considers that the interests of the charity, consistently 
with the foundation, may be promoted by an alteration 
of the scheme, it is competent to him to apply to 
the court for such alteration ; but schemes which have 
been settled by the court ought not to be disturbed 
upon merely speculative views, or on matters of discre- 
tion or regulation, or except upon substantial grounds, 
and clear evidence not only that the scheme does not 
operate beneficially, but that it can, by the alteration, be 
made to do so, consistently with the objects of the foun- 
dation" (a), 

** A scheme settled by decree, which might be altered 
upon information, may be altered upon petition under 
Sir S. Romilly's Act, if otherwise a proper subject for 
such a petition. And although it has been held that a 
decree of the Court of Chancery, confirming the decree 
of the commissioners of charitable uses, is not examin- 
able, the objection does not apply to a proceeding brought 
to alter the regulations of a charity settled by the decree 
of the commissioners, and confirmed in Chancery. The 

founded in the 12th century — Attorney-General v. Corporation of 
Chester^ 1 Hall & T. 46. And see cases as to schools, Attorney- 
General V. Earl of Stamford, 16 Sim. 452; Attorney • General y. 
Bath Corp., 18 L. J., Ch. 275. 

(a) Attomey-General v. Buihop of Worcester, 9 Hare, 328. 
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jurisdiction of the court as to charities under Sir S. Ro- 
milly*s Act, in cases arising between the trustees and the 
objects of the trust, may be exercised according to the 
discretion of the court, where it can be applied with jus- 
tice to the parties and benefit to the charity ; and it may 
safely be resorted to where the objects of the charity have 
no distinct interest, and where, therefore, the Attorney- 
General properly represents them all, and in cases where, 
though there may be distinct interests, no substantial 
question of principle can arise between the several ob- 
jects of the charity (a)." 

It is to be observed that from these Acts Catholic cha- 
rities were expressly exempted ; and this is the proper 
place to notice that, although for some years before they 
passed the penal laws had been repealed (5), it had been 
recently decided that a bequest for the purpose of bring- 
ing up poor children in the Catholic faith, was void, as 
against the policy of the law (c). And about this period 
a case occurred which showed that there were a large 
class of qucisi charitable trusts which were practically 
placed out of the protection of the law, and to which the 
interposition of the Court of Chancery would only be in- 
voked for purposes of confiscation. Upon an information 
filed to administer a charity, it appeared that, in 1 680, 
the testator had decreed a rent-charge upon trust for the 
maintenance of a Catholic priest, for the help of poor 
Catholics ; it was held that the bequest was for a cha- 
ritable purpose, but illegal, and that, therefore, the 
Crown was entitled to divert its application (d). 

It was, perhaps, in consequence of this case that in 

(a) Attorney- General v. Bishop of Worcester, 9 Hare, 328. 

lb) 31 Geo. III. c. 32. 

(c) Cary v. Abbottt 7 Vesey. 

\d) Attorney- General y. Todd, 6 Keen, 803. 
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1832 an Act passed (a) for the better securing the cha- 
ritable donations and bequests of Roman Catholics. 
This Act^ reciting the Act of Toleration applying to Pro- 
testant Dissenters^ and the penal acts against Roman 
Catholics, and '* chat, notwithstanding the various Acts 
passed for their relief, doubts have been entertained 
whether it be lawful for them to hold, in real estate, 
property necessary for religious worship, education, and 
charitable purposes," enacted that, in respect thereto, 
and to schools and places for religious worship, they 
should be subject to the same laws as Protestant Dis- 
senters, in respect to their schools and places of worship, 
or to educational or charitable purposes. The Act was 
decided to be retrospective (5), and to apply to gifts for 
chapels (c), even though, on the other hand, it was also 
decided that any gifts, coupled with superstitious uses, 
would be void (d) ; and the Act itself expressly reserves 
the operation of the Act of 9 George II., which applies 
in terms equally to Protestants and Catholics, Episcopa- 
lians and Dissenters, but really bears most hardly upon 
Dissenters and Catholics, because they do not possess, 
as the Church of England does, numerous ancient edi- 
fices for religious worship, and all their chapels are 
erected under charitable trusts. 

(c)2&3 Will.IV.c. 115. 

(b) Bradahaw v. Taaker, 2 M. & K. 221. 

(c) West V. Shuttleworth, 2 M. & K. 684. 

(d) Ibid, When a legacy was given to A. B., " to be applied to 
the use of a Catholic college/' and he died in the testator's life, the 
Chancellor, on being satisfied of the respectability and permanent 
character of the institution, ordered the legacy to be paid to the 
president of the college, who was the officer entrusted with the 
management of its pecuniary affairs, without referring any scheme 
to be settled, although the Attorney- General asked for one — 
Walah V. Gladstone, 1 Ph. 29 ; 8 Jur. 25. 

So a bequest for the benefit of A., another Catholic priest, was 
held valid, and executed according to a scheme prepared by the 
Master — Attorney ^ General v. Gladstone, 13 Sim. 7. 



\ 
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In the Act itself, gifts for chapels or schools are 
treated in the same category with charitahle donations, 
and the Act comprises them all under the same title, 
" Charitable Donations and Bequests." In efTect, there- 
fore, whether as to CathoUcs or Dissenters, measures 
affecting charitable trusts or donations affect the very 
maintenance of their religion, and of course they must 
feel the deepest interest in any legislation on the sub- 
ject. To Catholics it would be one of far deeper inte- 
rest, because, to them, involved in deeper danger ; the 
double danger, not only of the Act of George II., but 
of the law of superstitious uses, which had indirectly 
operated to bring them under the ban of the Mortmain 
Act, by reason of the inability to enrol memorials under 
the one Act without making fatal disclosures under the 
other. The result of this was to leave Catholic trusts 
practically without the protection of the law, which 
created the grossest and most grievous injustice. The 
spiritual superiors of that Church were unable to appeal 
to the law to redress the most manifest violations of 
the trusts, and some priests not only rebelled against 
them with impunity, but, by refusing to remove when 
suspended from exercising their functions, deprived the 
congregation of the benefit of the trusts altogether, and 
put a stop in some places to the celebration of religious 
worship, or the ministration of the sacraments. In 1844 
a committee was appointed to inquire into the Mortmain 
laws, and the evidence taken incidentally disclosed this 
state of things in some degree, while simultaneously a 
similar necessity for legislation was shown to exist in 
Ireland (a). 

« 

(a) See Finlason's " History of the Mortmain Laws," which 
gives a narrative of the proceedings, and a digest of the evidence. 
Where trusts of a chapel are created for the use of a congrega- 
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Cases of this kind were, it is clear, rather of a spiritual 
than a charitable character, and of course would be more 



tion, to be in as strict connection as is practicable yiith the Church 
of Scotland (the principle, of course, would be the same if it were 
the Church of England or the Church of Rome), no person is enti- 
tled to be a minister of the chapel whose opinions or acts dis- 
qualify him for the minister of that church ; and the fact that the 
chapel is situated beyond the jurisdiction of that church is not 
material. In determining the question whether a minister is so dis- 
qualified, the court will consider whether his acts have brought 
him within the predicament which, according to the terms of a de- 
claration of the general assembly of that church, constitutes a dis- 
solution of his connection with it, without determining whether 
the nature of a particular act, depriving him of his licence, was 
or was not conclusive as a disqualification. — Attorney- General t. 
Murdoch, 7 Hare, 445 ; 19 L. J., Ch. 3. 

Members and seat-holders of a congregation claiming to be trus- 
tees of a chapel for religious worship, according to the doctrines of 
the Scotch Church, filed a bill against other trustees in whom the 
chapel was vested, complaining of their appointing ministers not of 
that church, and the decree was made as prayed. — MiUigan t. Mit- 
cheU, 3 Myl. & C. 72. 

Where property had been left in trust for the support of Dis- 
senters of the Presbyterian or Independent denomination, and in 
course of time the trustees have appointed Unitarian ministers \ 
they have been displaced by the Court of Chancery. — Drummond v. 
Attorney- General f 14 Jur. 137. 

In a case in which the trustees had authority, in their '* dis- 
cretion,'' in the due exercise of the powers and trusts reposed in 
them,'' to remove the minister, master, &c., the Court of Chan- 
cery held, that their " discretion " was to be controlled by their 
trust i and that they had not power arbitrarily to dismiss the 
minister or master, nor were they the exclusive judges of the sufS- 
ciency of the ground of removal, but exercised their power under 
the control of the court. — Wilkay. Childe, 20 L. J., Ch. 113. 

A lease of a meeting-house was granted in trust for a congrega- 
tion of Protestant Dissenters, who then were in connection with 
the Church of Scotland, and consequently possessed the same doc- 
trines, and adopted the same form of worship, government, and 
discipline as that church ; some years afterwards the minister and 
a large portion of the congregation separated from the connection 
and joined another religious body, which professed the same doc- 
trines, and used the same form of worship, but not the same form 
of government and discipline, as the Scotch Church, but who re- 
tained possession of the meeting-house. Held, that on their 
separation they ceased to be the objects of the trust, and therefore 



V 
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appropriately placed under a spiritual than a civil tri- 
bunal. Under the ancient law, as we have seen, all 
trusts were of spiritual cognizance ; and even long after 
trusts which were so in a legal sense came under the 
civil tribunals, the spiritual trusts attaching to persons 
who held emoluments for the performance of spiritual 
services continued under spiritual cognizance. In the 
Established Church, it is scarcely necessary to say, it is 
so still ; and, whether before or after institution, the fit- 
ness of a clerk for spiritual cure is decided by the bishop, 
although the secular courts determine upon the jus 
patronatua — the right of presentation (a). The case of 
private trusts for the support of places of religious worship 
in other communities is of course different in this funda- 
mental respect — that there is no presentation, properly 
so called : there is only a nomination or appointment, 
which would not confer a legal title to the freehold of 
the chapel, or the estate or fund for its support, but 
only an equitable right to enforce application of the pro- 
perty, or its proceeds, to the purpose of its support, and 
a right which could not be enforced unless the party 
asserting it had properly carried out the object of the 
trust ; and the trustees would have the legal estate, and 

were not entitled to keep possession of the chapel. — Brown t. 
Sumnersy 11 Sim. 353. 

(a) Where a spiritual duty is attached to a corporate office, its 
improper performance is not a neglect for the interference of the 
court, but the application is to be made to the visitor or other pro- 
per temporal authority. — Attorney -General v. Crooks 1 K. 121. 
An information alleging an abuse in the regulations of a charity, 
dismissed on the ground that they were proper subjects for the 
visitor. — Attorney -General v. Dulwich College j 4 Beav, 255. In 
settling a scheme for a school, where the head master is to be in 
holy orders, the court will give no specific directions as to religious 
instructions or discipline, but will leave the details of both to his 
discretion.— /n re King's School, Warwick^ 1 Ph. 564. 
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would be entitled to remove a party who had failed to 
fulfil the trust, and to appoint others ; as, on the other 
hand, the trustees would be eompelable by courts of 
equity to apply the proceeds of the property to the pur- 
poses of the trust, and restrained from paying the pro- 
ceeds to parties who could not duly carry out the trusts 
by reason of regulations, usage, or discipline of the re- 
ligious community concerned. Hence, in effect, the 
courts proceed, as to these religious trusts, very much 
upon the ancient principles of reserving spiritual matters 
for spiritual cognizance, and the ecclesiastical usages and 
authorities of each religious community practically de- 
termine these questions for themselves. 

It was only Catholic religious trusts which, by reason 
of the particular laws of a penal character, were excluded 
from the benefit of this principle, and deprived of the 
protection of the courts. The remedy was applied first 
in Ireland by the Act for the more effectual Application 
of Charitable Donations and Bequests in that country, 
which passed in 1844, and established a board of com- 
missioners with that object (a). The Act provided : — 

** That the consideration of all charitable donations and bequests, 
and of matters relating to them, in which any question shall arise 
before the commissioners concerning the usages or discipline of the 
Church of England and Ireland, or of any body of Protestant Non- 
conformists, should be referred to a committee of the Protestant 
commissioners ; and that the consideration of all charitable dona- 
tions, &c., in which any question should arise concerning the 
usages or discipline of the Church of Rome, should be referred to 
a committee of Roman Catholic commissioners ; and that whenever, 
by reason of reference to an intendment of any usage of any such 
church or body, or any district or division (d), in use according to 



(a) 7 & 8 Vict. c. 47. 

(b) Clearly intended to include Roman Catholic dioceses. See 
the debate on the Ecclesiastical Titles Act, 1851 (especially Sir 
James Graham's speech) , in Hansard* 8 Debates, 



k. 
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the discipline of such church or body, the object of the donations 
or devise should not be defined with legal certainty in the deed 
or will creating the trust, the committee shall certify to the com- 
missioners who is, according to the uses and intendment of such 
church or body, the person for the time being intended to take the 
benefit of such donation or devise, or other particular fact concern- 
ing the usages or discipline of such church or body, necessary to 
be known for the due administration of the trusts, according to the 
true intent and meaning of the donor ; and the commissioners shall 
receive such certificate as evidence of the facts certified, and give 
effect to the donation accordingly/' 

Obviously, under this Act all difficulty would be 
avoided ; and under its operation, accordingly, the 
courts of equity in Ireland enforce decrees of the com- 
missioners, giving effect to the discipline and usage of 
any religious community, so as to preclude defiance of 
their ecclesiastical authorities, and violation or destruc- 
tion of the trusts created for their benefit (a). 

It was not necessary to make provision with respect to 
the Law of Superstitious Uses, for it did not apply to Ire- 
land, and never precluded resort to the courts of equity ; 
and, until the passing of this Act, no law similar to the 
9 George II. existed in that country, so that there, all 
charitable trusts have fiill protection of the courts, at the 
same time that they had the full benefit of the more 
domestic jurisdiction of a charitable commission. 

Such an Act having passed for Ireland in 1844, it was 
natural to expect that, ere long, an attempt would be 
made to confer a similar benefit upon England. And, 
indeed, in the very next year the attempt was made, but 
with a far different fate, and its introduction was only 
the beginning of a series of struggles to pass some mea- 



(a) See evidence of Irish Master of the Rolls, before the Mort- 
main Committee, 1852. 
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sure on the subject, which were only ended by the Act 
of last session. 

It must be mentioned, however, that in the same 
year an Act had passed of great importance, relating to 
that species of charitable trusts which (as already ob- 
served) constituted now by far the most important ; 
viz., trusts for places of religious worship. This was 
the Dissenters Chapels Act (a), which established a 
most important principle and precedent, in the follow- 
ing provision for preventing litigation : — 

*' That so far as no particular religious doctrines or 
opinions, or mode of regulating worship, shall, on the 
face of the instrument declaring the trust of any place of 
worship for Dissenters, be acquired therein, the usage of 
twenty-five years immediately preceding any suit relat- 
ing to it shall be taken as conclusive evidence of the 

doctrine or worship to be taught and performed there- 
in " 
m. 

It will be observed that the operation of the Act 
of George II. had been, to cause lands to be held on 
secret trusts (6) among Dissenters ; that is to say, trusts 
created by no deed declaring them in express terms, but 
an indirect system of conveyance for the purpose of 
avoiding disclosure of a charitable trust ; and the obvious 
object of this measure was to supply defects of the kind 
by evidence of user, applying the principle of prescrip- 
tive right, already enforced, as to secular property, by 
the regulations in the Act '' for shortening the periods 
of prescription.'* 



(a) 7 & 8 Vict. c. 45. 



See evidence of Mr. Bates and Mr. Bunting, Mortmain Com- 
mittee, 1851. 
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In 1845 a bill for the due administration of English 
charitable trusts passed the House of Lords under the 
auspices of Lord Lyndhurst. It was admirably drawn, 
and characterised by all the skill and ability of that illus- 
trious lawyer. It proposed to establish commissioners, 
who, in cases in which the amount involved was not above 
100/. a year, were empowered, when informed of any 
neglect, abuse, or breach of trust, or the want of a suffi- 
cient scheme, to institute inquiries and make such orders 
as they thought fit ; having even power to remove and 
appoint trustees. It is impossible not to perceive that 
the author of this admirable measure had framed it on 
the model of the Act of Elizabeth. The great principle 
of it was, that there was to be no power except in cases 
of neglect or breach of trust, or of necessity for some 
new scheme, and that in such cases there was iiiU power 
of adjudication and determination without resort to the 
Court of Chancery. The bill, however, did not pass. 

It is to be remarked that this bill of Lord Lyndhurst's 
provided that new schemes might be settled, in " accord- 
ance with the doctrine, discipline, and usage" of the 
religious community affected, as nearly as possible in 
accordance with the donor's directions, or twenty yeara' 
user. This would have tended to mitigate the strictness 
of the rules of our courts as to the construction of trusts, 
and to introduce some more liberal power of modifying 
them, than those courts ordinarily exercise. It was 
quite in accordance with the Act of Elizabeth, which 
allowed the commissioners to make any orders, so that 
the same were not repugnant to the intention of the 
donor. 

In the next year. Sir S. Romilly brought in a bill for 
the better administration of Roman Catholic charitable 
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trusts. The bill did not interfere with the jurisdiction 
of the Court of Chancery (to be exercised upon petition), 
and was directed principally to the removal of those 
disabilities under the law of superstitious uses which 
had rendered resort to Chancery for such trusts impos- 
sible. This bill was not carried through the House, and 
no other bill referring particularly to Roman Catholic 
trusts has been introduced. Every year since then, up 
to the last, measures generally applicable to all English 
charitable trusts have been introduced without success. 

ReUgious and charitable trusts, therefore, remained 
in a very great degree practically without the benefit of 
equitable jurisdiction; because as to Protestant trusts 
the Act of George IL, and as to CathoUc trusts that 
Act and the Law of Superstitious Uses taken together, 
rendered disclosure of title in a court of equity dan- 
gerous (a). And this consideration, of course, would be 



(a) Thoagh a bequest be valid as to its object, yet if there be a 
direction given to lay out the money on mortgage, this will be 
construed as meaning real security, and the gift will be void under 
the Mortmain Act — Blake v. Sutton, 1 K. 224. And even though 
the direction be, that if land could not be conveniently purchased, 
then to apply it in another manner until it could. This will 
ifot be construed as giving the trustees sufficient discretion so as 
to take it out of the statute — Mann v. Burlmgham, 1 K. 225 ; or 
if the devise be, that land shall be sold and the proceeds applied 
in erecting a charitable foundation, and in case land for the 
site shall be granted within a certain time, it is void — Trye v. 
Corporation of Gloucester, 21 L. J., Ch. 81. A general devise of 
land, with a desire that it be sold or conveyed to charitable uses, is 
void— Doc d, Burdett v. Wright, 2 B. & Aid. 710. But land may 
be left to trustees to sell, and apply the proceeds in payment of 
legacies to charitable societies — Doe d. Chedzley v. Harris, 16 
L. J., Exch. 190; Younge v. Grove, lb., C. P. 916. A devise of 
land to a corporation in trust to distribute the rents among certain 
specified persons, as they may need aid, is good; because it gives 
them a beneficial interest, and is not a charity — LiUey v. Hays, 1 
Hare, 58. Churches connected with the Establishment, and schools. 
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most material with reference to any measure relating to 
charitable trusts. The Act of Elizabeth only authorized 
inquisition for the purpose of adjudication ; and healed 
all defects of title, not only arising out of the common 
law, but such Acts of Parliament as the Law of Mort- 
main and the Statute of Wills. It cannot heal defects 
of title under the Act of George II., however, which 
was subsequent. The Act of George III. only gave 
powers of inquisition without powers of adjudication, and 
of course without powers of healing and curing defects 
of title. Any measure of mere inquisition must tend to 
disclosures of defects of title, whether under the old 
mortmain laws, at common law, or by statute ; and whe- 
ther under the laws as to superstition or mortmain. 

In 1 848 occurred a case (a) strikingly illustrative of the 
effect of disabling statutes upon charitable trusts. A 
suit was instituted by some of the trustees of a dissenting 
chapel against the others and the minister, the com- 



are to some extent exempted — See a series of Acts ending with 14 
& 15 Vict. c. 24. 

The court will not sanction the investing of money of a charity 
in land, even for the purpose of enlarging the charity, as being 
against the policy of the Mortmain Acts — Attomey'GenercU v. 
Wilsouy 2 Keen, 680. But the court will uphold a charity (on 
an information to appoint new trustees), although it appear that 
the title is defective under the Act, if the party in whom the legal 
estate is vested consent and submit — Attorney ^General v. Ward^ 6 
Hare, 477. 

(a) Attorney- General v, Gardner^ 2 De 6. & Sm. 102. See 
Attorney- General V, Monro, 2 De 6. & Sm. 122 ; where, however, 
it was held that parties to a deed valid under the Act cannot dis- 
pute its validity on the ground that the original deeds were invalid. 
In the first case, it appeared that, in 1838, land was conveyed to 
A., for such uses as he should appoint by deed, and in 1839 he ap- 
pointed it by deed to charitable uses; but the deed of 1838 was 
not duly attested, and the deed of 1839 was not enrolled, and so 
both were void — Attorney -General v. Gardner ^ 12 Jur. 67. 
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plaint being, that the minister was not properly qualified 
for the office according to the trusts, and the object 
being to compel a performance of these trusts. It ap« 
peared that there was a doubt whether the trust deeds 
(conve3ang land) had been executed in compliance with 
the provisions of the Act of George II. It was held, 
that if the deeds were not so executed the trusts could 
not be enforced, and that if the plaintiffs were not pre- 
pared to try that question they had no equity. In this 
case the parties voluntarily resorted to the court, and of 
course in any similar case they could avoid voluntarily 
incurring a similar danger, by not resorting to it. But 
under any Act which established compulsory powers of 
inquisition without leaving powers of adjudication or 
discretion, the same risk, of course, would be entailed on 
all charities. 

In 1852a bill was brought into the House of Com- 
mons, which was resisted on the part of the Catholics^ 
mainly because it would have subjected their religious 
trusts to disclosure, without any provisions to prevent the 
dangers of such disclosure, which Sir J. Romilly's bill 
was designed to remove. With reference to the general 
character of the bill, apart from the particular case of 
the Catholics, it in a great degree was similar to the Act 
of last session. This Act, in common with all the other 
measures since Lord Lyndhurst's, differs from that 
measure and from the Act of Elizabeth in this important 
respect, that it gives no powers of adjudication, but only 
of direction and inquisition, with the exception of certain 
powers as to the restraining or instituting of suits in 
Chancery. As to the powers of inquisition, the Act 
amounts to a re-enactment of the Statute of George III., 
originally establishing charitable commissions for the 
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purpose of inquiry. And as those commissioners had 
power to certify cases to the Attorney-General for pro- 
secution in Chancery, the powers given to the hoard 
under the present Act in that respect also are not novel. 
And so far the Act might he characterised as founded 
upon, and a combination of, the statute of George III. 
with Sir S. Romilly's Act. Although, however, the Act 
does not give direct powers of adjudication to the trustees, 
it gives very valuable and varied powers, of which the 
principal is a most general clause, enabhng the commis- 
sioners to give advice to trustees or to any person con- 
cerned in the management of charities, which advice 
they are to be indemnified for acting upon, until over- 
ruled by any decree of a Court of Chancery ; and as no 
suits can be instituted except under the sanction of the 
board, or of the Attorney-General, (who is not hkely to 
take a course hostile to the board,) this comes very near 
to an indirect power of adjudication by the commissioners 
themselves. 

The measure, however, did not, any more than its pre- 
decessors, contain any provision protecting Catholic cha- 
rities from the dangers of disclosure under the Laws of 
Superstition and Mortmain, and consequently would 
have encountered the opposition of the Catholics had it 
Tiot been that the government, acting on the precedent 
of the Act of George III., proposed to exempt Catholic 
charities from the operation of the measure ; an exemp- 
tion, however, ultimately limited to a period of two 
years. 

Having taken this general view of the measure, it may 
be well to attempt a more particular review of its provi- 
sions, premising that it will be useful to bear in mind 
the three classes of cases for which the interposition of 
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any tribunal exercising jurisdiction over charitable tmsts 
is likely to be required : cases in which trustees are 
charged with malyersation ; cases in which strangers 
commit misappropriation ; and cases in which trustees 
desire or require direction ; and that as to the first and 
second class the Court of Chancery retains exclusive 
jurisdiction^ to be set in motion under the auspices of 
the board or of the Attomey-Greneral, though the board 
have powers of inquisition ; while as to the last class^ the 
board have virtually powers of direction. 

This measure empowers the Crown to establish a 
board of public charities, by appointing four commis- 
sioners, three of whom are to be paid, of whom two are 
to be barristers of twelve years* standing (a). The 
Crown is also empowered to appoint a secretary (6), and 
two inspectors, whose proceedings, and those of the board, 
are to be regulated by general minutes, to be framed by 
the board, and laid before Parliament, to regulate their 
proceedings under the Act (c). The board are to cause 
inquiries into charities to be instituted, by themselves 
or by the inspectors {d\ and can require persons con- 
cerned in the management of charities to render accounts 
and answer inquiries (e) ; and the inspectors,* under the 
authority of the board, are empowered to require the 
attendance of parties before them (/) under pain of 
attachment for contempt {g). The inspectors may ex- 
amine such persons, and demand documents in their 
custody relating to charities, unless they claim to hold 
the property free from any charitable trust, or adversely 
to any charity (A). 



(a) Sect. 2. {e) Sect. 10.' 

(b) Sect. 1. (/) Sect. 12. 

(c) Sect. 7. (g) Sect. 14. 
{(i) Sect. 9. {h) Sect. 15. 
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The board may give advice to persons eoneemed in 
ike management qfcharitiesy on which advice they are 
indemnified for acting until it is overruled by any court 
of equity (a) ; and no proceedings can be instituted rela- 
tive to any charity in the Court of Chancery without 
the consent of the board, except by the Attomey- 
Greneral (b). The board may, on the report of any in- 
spector direct any suit to be instituted (c), or certify 
cases to the Attorney-General (d), provided that they 
may compromise claims on behalf of a charity (e), and 
provided also that in no suit instituted under the Act 
can the court determine any question of title or the ex- 
istence or extent of a trust (/). The operation of the 
Act is by the interpretation clause confined to charities 
and trusts as to which the Court of Chancery exercises 
jurisdiction (^) ; and as to such the board may frame 
new schemes of management ; even such as at present 
cannot be established without the authority of parlia- 
ment (h). The board have also power to authorise re- 
moval of officers (i), or the sale or exchange of charity 
lands (A;). Applications to Chancery under the autho- 
rity of the Act can be made by the Attorney-General or 
trustees (all or any of them), or persons administering or 
claiming to administer the charity, or by any inhabitants 
of the place within which it ought to be administered (J), 

Where applications to Chancery are necessary, they 
may be made at chambers (m), and in cases under 30/. 
a year the county courts are to have jurisdiction (n), 
subject to the supervision of the commissioners (o) and 



(a) Sect. 16. (h) Sect. 42, 54. 

lb) Sect. 17. (t) Sect. 22. 

(c) Sect. 19. (k) Sect. 24. 

(rf) Sect. 20. (0 Sect. 43. 

(e) Sect. 23. (m) Sect. 29. 

Cf) Sect. 41. (n) Sect. 32. 

(g) Sect. 66. (o) Sects. 34, 35, 36. 
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to regulations made by the Lord Chancellor (a). The 
secretary is created general official treasurer for charities^ 
with perpetual succession in that capacity (6), for the 
purpose of holding property in certain cases specified 
in the Act, as, where there are no trustees to act (c) ; 
but he is to act as bare trustee, and permit the acting 
trustees to have the management of the property (d) ; 
they, however, furnishing to the treasurer, and depo- 
siting in the county courts, for inspection, accounts of 
receipts and expenditure (e). Finally, it is provided 
that Act shall not apply to trusts for places of religious 
worship (/). 

Such are the principal provisions of the measure; 
upon which the first and fundamental point to be re- 
marked is, that it confers upon the board no power to 
make orders, as the Act of Elizabeth, and the Irish 
Bequests Act, did: it only enables them to exercise 
power of adjudication in cases where trustees require 
direction. But by means of the power they possess of 
authorizing suits or other proceedings in Chancery, it 
virtually confers a very efiFective power of control over 
trustees or strangers who require compulsion. The 
effect of the Act in such cases is to avoid establishing a 
tribunal independent of or distinct from Chancery, with 
authority of adjudication, but rather to estabUsh a juris- 
diction of inquiry, with such powers as may operate 
in terrarem — indirectly to enforce obedience to its 
directions. Practically, the course of procedure will be 
this : Parties concerned in the management of charities 
must send in accounts : the inspectors can institute in- 
quiries and make reports. These reports will reveal any 
abuses or breaches of trust or neglect, or defect of 






Sec. 45. {d) Sect. 60. 

Sec. 47. (e) Sect. 61. 

(c) Sects. 48. (/) Sect. 62. 
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schemes of management, that may exist. The parties 
acting as trustees well know that on these reports the 
board can authorise proceedings. They also well know 
that any of them can apply to the board for advice and 
be indemnified for acting upon it ; and that the board 
have powers of compromise. It may be well expected 
that in this state of things the parties will, imder 
pressure of a probable resort to Chancery, apply for 
and submit to the directions of the board, and that thus, 
in the majority of cases, the board will indirectly but mr- 
tually exercise those powers of adjudication and deter- 
mination which are not expressly or directly conferred 
upon it. The main distinction between the Act of 
Elizabeth and the Act of Victoria appears to be, that 
under the former the commissioners had no powers of 
inquiry except for the purpose of direct adjudication, 
whereas under the other they will have powers of inqui- 
sition for the purpose of discovery; and that, while 
under the old Act the commissioners could make decrees 
not only as to trustees, but also against strangers, by 
the new one, they can only give directions to trustees, 
and must appeal to the Court of Chancery to pronounce 
decrees, whether they affect trustees or strangers. 

The effect of the Act may perhaps thus be shortly 
stated : that it vests in the board powers of inquisition on 
the one hand, and power to invoke the interposition of 
Chancery on the other ; and under pressure and terror 
of such interposition to enforce its own directions. Its 
powers may not be the less effective because exercised 
indirectly. And on the other hand, they are powers 
which are not now to be exercised for the first time. The 
Attorney-General, as representing the Crown, always 
had power to institute suits, whether for adjudication 
or inquisition. The Commissioners under the Acts 

f2 
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of George III. had (what the Attorney-General has not) 
powers of inquisition otherwise than hj the institution of 
suits ; and on the other hand, could put in motion ku 
power of instituting suits, which they possessed not 
themselves. The Commissioners under the present Act 
are to have powers of inquisition, and also of institution 
of suits, and indirectly powers of adjudication or di- 
rection. Undouhtedly, the effect will be to place all the 
charities of England under the control of the Board. 
If this should seem objectionable, it is to be observed 
that the object of the Act is only to provide an effectiTe 
control for charities, which neither from their own natara 
nor by provision of their founders, are under such con- 
trol. That this is so, is shown by the exemptions of chapel 
trusts ; the very nature of which ensures a constant 
control on the part of the religious communities to wfaidi 
they belong ; and the exemption of which also answers 
a natural objection to placing religious endowments un- 
der the control of a State Board. 

One thing is clear, that the present Act was fVamed 
with the same great object and in the same good spirit 
as the ancient one, which could not be better expressed 
than in the language which Lord Coke uses when re- 
porting the great case of Sutton's Hospital, " For the 
confirmation of the corporations founded fbr works of 
piety and charity in time past, and for the better instmo- 
tion how they which shall be founded hereafter, shall be 
established, that no exception be taken to them ;*' or ai 
he elsewhere more pithily expresses it, for the " increase 
of piety and charity." For, certain it is that nothing 
leads more to the increase of works of charity than a 
well-founded confidence in their protection and doe 
administration. 
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An Act for the better Administration of Charitable 
Trusts. [20th August, 1853.] 

Whbrieas it 18 expedient to provide means for securing 
the due administration of charitable trusts (a), and for 

(a) The interpretatioii clause declares that the expression, 
** charity," shall mean every endowed foundation and institu- 
tion in England and Wales, coming within the piuriew or 
meaning of the statute of the 43rd Eliz. (as to which, vide 
ante, p. 34), or as to which, or the administration of the 
revenues and property whereof, the Court of Chancery has or 
may exercise jurisdiction ; and that the expression, " trustee 
of any charity," shall mean every person or corporation seised 
or possessed of or entitled to any real or personal estate, or 
any interest therein, in trust for or for the henefit of such 
charity, (m: all or any of the objects or purposes thereof, and 
every member of any such corporation ; and the expression, 
'* endowment," shall mean all real or personal estate which 
shall belong to or be held in trust for any charity, or for any 
of the objects or purposes thereof. The term trust is not de- 
fined by the Act, but is left to the construction of the Courts 
of Chancery ; and it is expressly provided in the Act, not only 
that the board shall not have jurisdiction in cases where it is 
denied whether a trust exists, in the sense in which the courts 
use the term, as involving an equitable obligation they enforce 
(sect. 15) ; but that no judge or court in any proceeding under 
the Act shall have power to determine any question as *' to the 
existence or extent of any trust" (sect. 41), which, therefore, 
must be determined by suit in Chancery in the ordinary way, 
and according to the principles laid down by the courts in the 
cases on the subject of the constitution or creation of a trust. 
( Vide cases cited ante, p. 54.) The following cases are the 
latest on the subject. (Chapel trusts are exempted, as also 
are Catholic trusts, for two years, vide sect. 62.) 

A bequest for such societies or purposes, having regard to 
the glory of God and the spiritual welfare of his creatures, as 
the trustees think best, is a religious, and therefore charitable 
beqnest — Townshed y. Carue, 2 Hare, 257. 

Where money was given to a corporation to dispose of it as 
Ihey pleased, and it was appropriated by them to the endow- 
ment of lectureships, held not a " charitable trust" — Oxford 
CAariiiee, in re, 3 Myl. & C. 239. 
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the more beneficial application of charitable funds is 
certain cases : Be it therefore enacted by the Qaeen's 

But it is not necessary that the trust should be declared in 
writing under title executed by the court. It may be ascer- 
tained from evidence of usage or otherwise — Attorney-General 
y. Mwrdocky 19 L. J., Ch. 3 ; 7 Hare, 445. 

And where premises were left to a corporation, in trust to 
distribute the rents among certain specified famUies, according 
as they might need assistance, was held not a charity^ because 
it gave a beneficial interest to certun particular persone — Lilly 
V. Hay, 

A devise of land to such charitable purposes, as the trustees 
may think best, is valid — Baier v. Sutton, 1 K. 224. So of a 
gift generally for *' charitable purposes,'' in which case the 
court will refer it to the Master, to approve a scheme for ap- 
plying the property to charitable purposes — Attorney* General 
V. Wilson, 3 Myl. & K. 362; Martin y. Mauyham, 13 L. J., 
y.-C. E. 392. So a bequest for such charitable and benevo- 
lent purposes as the trustees think proper, is not void for un- 
certainty — Miller v. Rowen, 5 CI. & F. 9^. But it was held, 
that a direction to apply property to such benevolent, chari- 
table, and religious purposes as the trustees thought fit, was 
void for uncertainty — WiUiante y. Kershaw, 5 CI. & F. 97. 
Where trustees have an option to apply funds to purposes 
which, though liberal or benevolent, are not such as the court 
understand to be charitable, the court cannot execute the trust 
— Nash V. Morley, 5 Beav. 177. 

Where a testator gave to his mfe certain property, *' whidi 
(he said) maybe applied as she pleases,*' vrith a sum of money, 
as to which he said, ** this sum, however, I recommend her to 
divide as follows, naming persons and sums : held to consti- 
tute a trust in their favour. — WlUte v. Brigys, 9 Jur. 1083. 

In the early part of the introduction it is shown that from 
the most ancient times the distinction has been drawn between 
gifts on condition and in trust {vide ante, p. 6) ; and this dis- 
tinction has been illustrated within the last few years, in a esse 
in which the gift was to professors of a college, upon conditioD 
to maintain certain students ; and it was held that this wis a 
grant upon condition, and not a mere trust, and that the 
authorities were entitled, after satisfying conditions, to appro* 
priate to themselves the surplus — Jack v. Bennett ^ 12 CI. & ¥• 
812. 

Where the testator indorsed a note and inclosed it in i 
letter to S., expressing that she gave it to her for her sole uie 
and benefit, to enable her to present any portion of it to any 
member of the family, as she might consider most prudent, 
and in the event of her death that she might dispose of it by 
will or deed to any member of the family she deemed moit 
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most excellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. It shall be lawful for her Majesty and her succes- Hermigesty 
sors, by warrant under the royal sign manual, to appoint empowered 
four commissioners, and also one secretary (n) and two to appoint 
inspectors for the purposes of this Act, and upon any charity 
vacancy by the death, resignation, or removal of any conums- 



deserving : held to constitute a trust, but too indefinite for the 
court to execute; and it was therefore held, that the fund 
formed part of the general personal estate — Stubbs v. Sargon, 
2 Keene, 255. So where a fund was bequeathed on trusts 
which failed, and afterwards given over to be applied to such 
charitable purposes as the trustees should think fit : held to 
create a trust, but too indefinite to be carried into effect, and 
that the gift over therefore failed, and the fund fell into the 
residue— £2?w v. Selby, 1 Myl. & Cr. 286. Gift of a legacy to 
the wife, to be disposed of by her will in such a way as she 
shall think proper ; ** but I recommend her to dispose of one- 
half thereof to her own relations, and the other half to such 
of my relations as she shall think proper:'' held not to create 
a trust — Johnston v. Rowlands^ 2 De Gex & Smale, 356. 

Where property is given absolutely, with a recommendation 
AS to its ^posal in favour of others, in such terms as ought to 
be construed inoperative, and the objects of recommendation 
are certain, it will be held to create a trust in their favour. 
But if the terms are such as that the words are not to be in- 
tended as inoperative, or if the donee have a discretionary 
power as to withdrawing the benefit from the objects, or if they 
are not clearly ascertained, no trust is created. Therefore, 
where the donor declared his trust in the liberality of the 
donee; to reward certain persons according to their deserts, 
and relied on his justice to continue the property in the male 
succession, according to the will of the founder of the family : 
held, that the terms were not sufficiently inoperative to create 
any trust — Knight v. Knight, 3 Beav: 148. On a gift of lands 
absolutely, although accompanied by words of recommenda- 
tion, that in case of marriage the party should execute a settle- 
ment of the estate, it was held that the law executed an abso- 
lute conveyance — Ex parte Payne, 2 Y. & C. 636. But where 
a father left property to a married daughter, recommending 
her and the husband to settle it for the benefit of the children, 
held to constitute a trust for the children— Forrf v. Fowler, 3 
Beav. 146. 

(a) By clause 47 the secretary is to act as treasurer, and as 
such treasurer to be a corporation sole. 
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sioners, se- commissioner, secretary, or inspector under this Act, 
cretary and from time to time in like manner to appoint another 
inspectors, person to succeed to such vacancy, and until a fresh 
appointment shall be made it shall be lawful for the 
sunriying or continuing commissioners, in case of any 
vacancy, to act as if no such vacancy had occurred ; and 
three of the said commissioners shall hold office during 
good behaviour; and the fourth, and every secretary 
and inspector to be appointed under this Act, shall hold 
office during the pleasure of her Majesty. 
Qualifica- 2. The said three commissioners so holding office 
^?^!^J^" during good behaviour shall be paid as hereinafter men- 
'""""*"'*'' tioned, and two at least of the said paid commissioners 
for the time being shall be barristers^at-law of not less 
than twelve years standing at the time of their respective 
appointments, and one of such barristers shall oe the 
chief commissioner, and shall be so called and distin- 
guished in his appointment. 

3. The said commissioners, with the sanction of the 
commissioners of her Majesty's Treasury, shall from time 
to time appoint such clerks and messengers as the said 
commissioners may think fit, and all persons appointed 
under this provision shall hold their offices during the 
pleasure of the said commissioners. 

4. There shall be paid to the said paid commissioners, 
and to the said secretary, inspectors, clerks, and mes- 
sengers, such salaries not exceeding for the chief com- 
missioner the annual sum of one thousand five hundred 
pounds, and for each of the other paid commissioners 
the annual sum of one thousand two hundred pounds, 
and for the said secretanrthe annual sum of six hundred 
pounds, and for each of the said inspectors the annual 
sum of eight hundred pounds, as shaU be from time to 
time allowed by the commissioners of her Majesty's 
Treasury, who may also allow to every commissioner, 
inspector, and other person appointed for the purposes 
of this Act such reasonable travelling and other expense 
as may be incurred by him in the execution of his office, 
and the said salaries and expenses, and the incidental 
expenses of the said board, shall be paid out of any 
monies which may be from time to time provided by 
Parliament for that purpose : Provided always, that alter 
the thirty-first day of March in the year one thousand 
eight hundred and fifty-seven, the said annual salary 
shall be paid to one only of the said commissioners be« 
sides the said chief commissioner. 



Salaries. 
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5 No paid commiflsioner, secretary, or inspector to be No paid 
appointed under this Act shall be capable of sitting in commis- 
tbe House of Commons during the tenure of his office, sioner, se- 
cretary, or inspector to sit in the house of commons. 

6. The said commissioners to be appointed under this S^y^c of 
Act shall be styled "The Charity Commissioners for ^o™™"- 
England and Wales," and may have and use a seal for 8ioner8,who 
authenticating documents (a), and such commissioners ?^*^ ?* ^ * 
shall sit from time to time as a board for carrying this ^^^^^^' 
Act into execution ; and any two of such commissioners 

may form a board, and may exercise all or any of the 
powers conferred on the conunissioners or the board by 
this Act. 

7. The said board shall, by general minutes, from time Board to 
to time prescribe regulations for their proceedings (6), frame gene- 
ral minutes. 

(a) And see sect. 8, by which minutes signed by secretary 
are made eTidence. By 14 & 15 Vict, c. 9, s. 9, every docu- 
ment which is of such a public nature as to be admissible in 
evidence on its mere production from proper custody, and no 
statute renders its contents provable by means of a copy, any 
c<^y or extract therefrom shall be admissible, provided it be 
proved by an examined copy or extract, or purport to be signed 
and certified as a true copy or extract by the officer to whose 
custody the original is entrusted, and he is to furnish such cer- 
tified copies or extracts to any person applying for the same, 
on payment of a reasonable sum. 

(i) The proceedings of the board, in addition to those men- 
tioned in the clause, will be the institution or direction of in- 
quiries and reception of reports (sect. 9) ; the requisition of 
accounts, or answers to questions (sect. 10) ; receiving notices 
}f suits, and giving certificates thereon (sect. 17); certifying 
^ases to the Attorney* General (sect. 20) ; sanctioning leases, 
•epairs, or improvements (sect. 21); authorizing removal of 
>fficer8 (sect. 22) ; sanctioning compromises of claims (sect. 
S3) ; authorizing sales or exchanges of lands (sect. 24), or 
mrchases of lands under doubtful titles (sect. 27); directing 
urisdiction of county courts (sect. 34), or Court of Chancery, 
n cases under 30/. (sect. 35) ; approving orders of county 
x>urts (sect. 36) ; remitting cases for reconsideration (sect. 37) ; 
eceiving notices of appeal (sect. 38), or of applications for 
Itering schemes or appointing trustees (sect. 42) ; issuing certi- 
icates of value of charities (sect. 14); receiving deposits of 
leeds (sect. 53) ; framing new schemes (sect. 54) ; directing 
»roceedings in relation thereto (sect. 57); making reports to 
•arliament (sect. 60). The proceedings of the inspectors are 
o be entirely by way of inquiry and report (sects. 9, 10, 11, 
2, 19, 57, 58). 

F 3 
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and the proceedings of their inspectors, and concerning 
the form and manner of applications to the said board (a), 
and the conditions to be performed by applicants, and 
for the guidance of applicants in relation thereto, and all 
such general minutes shall be signed by three of the said 
commissioners at the least ; and copies of all such general 
minutes shall be laid before both Houses of Parliament 
within fourteen days after the making thereof if Parlia- 
ment be sitting) or if Parliament be not sitting, then 
within fourteen days after the next meeting thereof. 
Minates of 8. The said board shall cause minutes of their pro- 
proceedings ceedings, and all orders, certificates, and schemes made 
and orders, or approved by them under this Act, to be entered in 
&c. to be books to be provided and kept for such purpose ; and all 
entered, and such entries shall be signed by their secretary, and all 
copies of copies purporting to be extracted from the books of the 
^?^^^ said board, and to be certified by their secretary, of any 
signed by g^^^ minutes, orders, certificates, and schemes entered 
tarv'to'be ^ aforesaid, shall be received as evidence of the proceed- 
r^ved in ^°^" ^ which such minutes shall relate, and of such 
evidence. ^^^^> certificates, or schemes, and of the making or 
approval thereof (as the case may require) by the said 
board, without further proof thereof (6). 
Board to 9. It shall be lawful for the said board from time to 
inquire into time, as they in their discretion may see fit, to examine 
condition and inquire (c) into all or any chanties {d) in England or 



{a) See, as to those applications (sect. 16) ; applications for 
advice (sects. 21, 24 — 35) ; proposals for power to lease, seD, 
&c. (sect. 1 7 and 39) ; applications for leave to sue or appeil 
(sect. 54) ; proposals of schemes (sect. 55). 



(b) See note to clause 6. 



[c) The next section shows how. In a recent case, it q>- 
peared that an hospital was founded at Stamford for a warden 
and twelve poor persons. By letters patent of James I., the 
hospital was incorporated, and the bishop of Lincoln was su* 
thorized to revise the statutes from time to time, and aboM 
such as were repugnant to the laws of the church, and make 
the statutes as should appear to him satisfactory. It was held 
that this did not give a general visitatorial power to the bishop 
but that the revenues were subject to the jurisdiction of the 
Court of Chancery {Attorney-General ▼. Brown* s Houriial, 19 
L. J., Ch. 73). 

(d) It will be observed that there is here no exception of cht* 
rities having special visitors, as there is under a subseqoent 
clause, sect. 23. It had long ago been decided that, thoogh 



I 
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Wales, and the nature and objects, administration, ma- and ma- 
nagementf and results thereof, and the value, condition, nagement 
management, and application of the estates, funds, pro* of charities, 
perty, and income belonging thereto ; and the said board 
may caUse examinations and inquiries in relation to the 
matters aforesaid to be made and prosecuted by their in- 
spectors, acting together or separately, in such cases and 
at such times as the said board may think fit ; and all 



ordinarily the establishment of a special visitational jurisdiction 
might supersede the jurisdiction of the Court of Chancery, this 
was not so universally and necessarily, and that it was not so 
where the persons who held the property also administered on 
it, and had not duly executed the trust. 

Directions, in the founder giving the sole management to 
visitors, does not exclude the jurisdiction of the court when 
such visitors are also trustees of the charity estates {Attorney' 
General v. Lubbock, 1 Coop. 15). 

In a recent case it was laid down, t^at if there be a trwt in 
the authorities of a college, the court will take no cognizance of 
il ; but if there be only a duty, to which property is attached, 
&c., it is not in the nature of a trust the execution of which it 
is within the jurisdiction of the court to enforce, but the ob- 
servance of which is to be enforced by the visitor of the col- 
lege. The breach of duty, whatever it may be, must be re- 
dressed by the authority of the visitor, and not of the court 
{Attorney-General v. Magdalen College, 16 L. J., Ch. 115 ; 11 
Jur. 681). 

Not only does the general clause relating to the inquiries to 
be instituted by the commissioners, contain no exceptions as to 
charities having visitors, but the subsequent clauses as to the 
powers the commissioners are to exercise (except the one which 
has been cited, sect. 23), contain no such exception, especially 
the clause as to advice and direction, and the clauses (17 and 
58) as to institution of such. Perhaps there is an exception 
implied and introduced by the interpretation clause, which de- 
fines the " charities '' included in the Act to be such as are 
included under the Act of Elizabeth, or such as the Court of 
Chancery may exercise jurisdiction over. But it would be dif- 
ficult to establish an exemption as to charities having visitors 
on this ground ; first, on account of the dis^nctive form of ex- 
pression used in the interpretation clause ; and secondly, be- 
cause, in a certain sense, the Courts of Chancery do exercise 
jurisdiction over charities, whether having special visitors or 
not (as, for instance, in all questions between the charities and 
other parties), though not as to their internal arrangements 
and management. See the recent case of The Bishop qf J2o- 
ehester v. Whtston, as to the powers of visitors. 
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such inspectors shall from time to time report their pro- 
ceedings to the said board {a), 

10. The said board may require all trustees or persons 
acting or having any concern in the management or ad- 
ministration of any charity, or the estates* funds, or pro- 
perty thereof, to render to the said board, or to their in- 
spectors, or either of them, accounts and statements in 
writing in relation to such charity, or the funds, estates, 
property, income, or monies thereof, or the administra- 
tion, management, and application thereof, and may also 
require such trustees and persons to return answers in 
writing to any questions or inquiries addressed to them 
by the direction of the said board relating to the matters 
aforesaid (b). 

11. All officers having the custody of enrolments, de- 
crees, reports, records, and other documents relating to 
or concerning such charity, shall furnish such copies or 
extracts as shall be required by the said board ; and every 
inspector, secretary, and other officer of the said board 
for the time being employed for the purposes of this Act 
shall be at liberty, by and under the directions of the 
board, and subject to such regulations as the board may 
make in that behalf, to examine and search the registers 
and records of every court of law and equity, and every 
ecclesiastical court, and every public registry and office 
of records, and to take copies of and extracts from any 
decree or document recorded or registered or deposited 
therein respectively, for any purpose contemplated by 
this Act, without fee or other payment in respect thereof. 

12. Any inspector acting under the authority of the 
said board may, by precept under his hand, subject to 
such regulations as the ooard may make in that be- 
half (c), require any person, being a trustee of any cha- 
rity (cQ, or otherwise acting or having any concern in the 



(a) Under peril of a contempt of Chancery (sect. 14), but 
subject to the provision that the board cannot require informa- 
tion from parties claiming to bold property free from any trust 
(sect. 15), as to which see ante, note, p. 101. The boanialso, 
under sect. 7, must frame regulations (to be laid before Parlia- 
ment) as to their proceedings, and those of their inspectors, 
under this and any other clauses. See sect. 61, as to the obli- 
gation on trustees to keep and furnish accounts. 

(b) See sect. 19. 
(o) See sect. 7. 

(d) Ft(ie an^e, note to clause 1. See also the interpretation 
clause. 
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management or administration of any charity (a), or of 
the eatatee, funds, or property thereof, or in the receipt 
or payment of the income or monies thereof, or deriving 
any income or stipend therefrom, to attend before such 
inspector for the purpose of being examined by him 
touching or relating to such charity, or the estates, 
funds, property, or income thereof, at any time and 

Elace mentioned or appointed by such precept, and to 
ring and .produce any deed, paper, writing, instrument, 
or other document, being in the custody, possession, or 
power of such person, and relating to such charity, or 
the estates, funds, property, or income thereof, and. may 
examine upon oath all persons attending in pursuance of 
such precept, and all persons voluntarUy attending be- 
fore him, and may administer such oath: Provided 
always, that no person shall be obliged to travel in obe- 
dience to any such precept more than ten miles from his 
place of abode. 

13. If any person wilfully give false evidence upon any Personsgiv- 
examination under this Act, every person so offending ing false 
shall be deemed guilty of a misdemeanour. evidence 

guilty of a misdemeanour. 

14. If any person from whom the said board, or any Person re- 
inspector, is authorized (5) to require any account or fusing to 

(a) See note to clause 1, and the interpretation clause 
whence it appears that any person acting or having any con- 
cem in the management of a charity over vrhich the Court of 
Chancery has jurisdiction, is subject to this clause. 

(b) See sect. 15, vrhich exempts persons claiming to hold 
free from any trust, or adversely to the charity. The 34th 
clause makes a party declining to ansvrer authorized questions 
g^ty of a contempt of Chancery. Of course the Court of 
Chancery, on application to commit for contempt, vrill decide 
what is an authorized question. It can hardly come before any 
court of common law, on habeas corpus. 

As in a case of attachment for non-obedience to an order of the 
court under the Trustee Act (Macienzie v. Mackemiet 5 De 
Gex & Smale, 338), there will be an analogy between the pro- 
cedure under this clause and the proceedings under the Bank- 
ruptcy Law, on committal of a bankrupt for not answering sa- 
tisfactorily. In £x parte Coombe, 2 Rose, B. C. 396, Lord 
Eldon held that the court ought to have all the examinations 
before it, in order to be in full possession of the means for ad- 
judicating upon the legality of the detention. Under this Act 
the commissioners have not, as the commissioners in bank- 
ruptcy have, power in themselves to commit the party ; but, on 
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render ac- statement or answers to any questions or inquiries, or 
counts, &c. whose attendance any inspector is authorized to require, 
to be deem, ghall refuse or wilfully neglect to render to the said board 
ed guilty of g^Qh account or statement, or to make answers to such 
a contempt questions or inquiries, or to attend in obedience to any 
of court, lawful precept of any inspector, or to give evidence be- 
fore him, or shall wilfullv alter, destroy, withhold, or re- 
fuse to produce any deea, paper, writing, instrument, or 
other document which may be lawfully required to be 
produced before any inspector or the said board, every 
person so offending shall be deemed and taken to have 
been guiltv of a contempt of the High Court of Chancery, 
and shall oe liable to be attached and committed by such 
court on summary application by the commissioners to 
the same (a), and shall pay the costs of and attending 
such contempt as the said court shall direct. 



their application to the Ck>art of Chancery for the purpose, 
the principle of the ease cited would apply, that they ought 
to put the court in full possession of the facts, and the pre- 
ceding examination, if any. Upon a habeas corpus, the ques- 
tion of the commissioners' right to require answers could 
scarcely arise, for, in a recent case {Ejp parte Dauncey, 12 L. 
J., Q. B. 240) it was held that it would be sufficient for a com- 
missioner of bankruptcy, in his warrant of committal, to state 
that the bankrupt had answered unsatisfactorily (and of course 
it would be equally so if had refused to answer at all), which 
would be all that the commissioners would return under the 
Act, even if they themselves issued a warrant of committaL 
The committal will be, however, by the Court of Chancery for 
a contempt ; and on that being duly stated on a return to t 
habeas corpus^ the court of common law would inquire no fur- 
ther. See Ex parte Legge^ 17 Jur. 415. See the great case 
of Stockdale v. Hansard, as to the law upon committals for 
contempt, so far as the jurisdiction 'of the courts of common 
law are concerned. It has been held that the Chancellor may, 
notwithstanding the Habeas Corpus Act, 31 Car. 2, c. 1, s. 3, 
refuse a habeas corpus to a person detained under a writ for 
contempt of that court {Cobbetty, Lord TYuro, 20 L. J. 240; 
Cobbett V. Slowman, 4 C. B. 747). 

(a) Not by any other party ; therefore on this application 
the court will decide whether the question were authorized 
under this Act. On a habeas corpus to a court of common 
law, the question would not arise, the return being that the 
person was committed for contempt of the Court of Chancery 
by a judge of that court, which would be a good retunii of 
course. 
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15. Provided always. That nothing herein contained Saving for 
shall extend to give to the said- board or their inspectors persons 
any power of requiring from any person holding or claim- chiiming 
ing to hold any property whatsoever adversely to any adversdy 
charity, or free or discharged from any charitable trust ^ chanties. 
or charge, any information, or the production of any 

deed or document whatever in relation to the property 
so held or claimed adversely, or any charitable trust or 
charge alleged to affect the same (a). 

16. The said board shall receive and consider all ap- Board to 
plications which may be made to them by any trustee or entertain 
other person having any concern in the management or applications 
administration of any charity (b), for their opinion, ad- ^^^ *^®"^ 



(a) By this clause it is provided, that any person claiming 
to hold property adversely to a charity, or free or discharged 
from any charitable trust or charge, cannot be compelled to 
furnish any information ; and it should seem that this pro- 
vision overrides clause 61, requiring trustees to furnish and 
prepare accounts. Indeed, it would, perhiq)8, hardly have 
been necessary, since by the interpretation clause the term 
trustee is particularly defined to mean a person holding pro- 
perty on trust, had it not been for the words of clause 22, 
which include any person hdviim any concern in the manage" 
ment of the Junds or property of a charity. By clause 14 it 
would appear that the Court of Chancery wUl have to decide in 
each case on an application to commit a party for contempt ; 
if any questions he has declined to answer are authorized, as- 
suming him to be a person hable to answer such questions ; 
but it should seem, that under this section, as the mere claim 
to hold property adversely to a purpose or trust, deprives the 
commissioners of any power to inquire the question, whether a 
person is liable to be required to answer at all, is not for the 
court to decide upon on any summary application under this 
Act ; but can only be decided in the regular way by a bill or 
information to declare and enforce a trust. This the more 
should seem to be the case, because, by sect. 41, it is pro- 
vided that no court or Judge upon any proceedings under this 
Act shall determine any question of title as between trustees 
and persons claiming to hold property adversely to a charity, 
or to determine any question as to the existence or extent of a 
trust. As to what is a charitable trust, vide ante note, 
p. 101, clause 1. 

(b) No other person ; therefore the board can entertain no 
application for advice from parties claiming adversely to trus- 
tees, on the one hand, or complaining of their conduct on the 
other, but such parties may, under sect. 1 7, apply for leave tonie. 
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opinion or vice^ or direction respecting rach charity, or the mana|ife- 
advioe. ment or administration thereof, or the estates, funds, 
property, or income thereof, or the application thereof, 
or any question or dispute relating to the same respect- 
ively, and, if they so think fit (a), may, upon any such 
application, f^ive such opinion or advice as they think 
expedient, subject to any judicial order or direction 
which may be subsequently made or given by any com- 
petent court or Judge (5); and such opinion or advice 

(a) By clause 19 they may first cause a local inquiry to be 
instituted. 

{fi) By subsequent section it is provided, that no suit shiU 
be instituted (except by the Attomey-Creneral), unless with 
the sanction of the board, so that their advice is pretty sure to 
stand ; at all events, in all cases or points within the scope of 
their jurisdiction. But it has been already seen, there are 
cases not within the scope of their jurisdiction, so far as any 
compulsory powers apply (see sect. 16) ; and among these 
are cases of persons holding or claiming to hold pr(^>erty 
adversely to any charity or free from any charitable trust. 
Still, the words of the subsequent section as to their power to 
restrain suits are large enough to include these cases, so that 
it should seem scarcely possible to reverse their advice or 
direction, no power of appeal being given for the direction or 
decision of the board. The principles upon which the courts 
have held parties protected by judicial decisions vrill be found 
illustrated in a recent case where the distinction was dravm, 
that though the trustees are protected by the decisions of a 
competent tribunal, the protection does not extend to x>er8ons 
receiving payments out of a fund for themselves, to whom such 
decisions are not a protection against the claims of others not 
bound by it — Foster v. McMahorif 11 Jr. Eq. Rep. 287 ; but 
the decisions of courts of justice only bind pities to the suits ; 
the directions of the board vrill bind all the world, so feur as 
the indemnity extends. In respect of those acting under it, 
the board have no power of giving a retrospective indem- 
nity, applying to previous acts or neglects of the trustees ; but 
the indemnity only applies to the specific acts they do under 
the authority of the trustees ; as, however, their past conduct 
cannot be impeached except on some suit, and none can be 
instituted vrithout the consent of the commissioners, who are 
scarcely likely to consent, in case the trustees have made a fiiU 
and frank disclosure. It is obviously the interest of the trus- 
tees, in any doubtful case, promptly to apply to the board for 
their direction ; and to induce them so to do is the obvious 
object of the Act, in order to bring them before the domettie 
forum which it establishes ; and see sect. 22 authorizing the 
commissioners to compromise claims in behalf of any charity. 
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shall be in writing, signed by two or more of the said 
commissioners, and sealed with the seal of the said com- 
missioners ; and every trustee and other person who shall 
act upon or in accordance with the opinion or advice given 
by the said board shall in respect of so acting be deemed 
and taken, so far as respects his own responsibility, to 
have acted in accordance with his trust ; and no judi- 
cial order or direction subsequently made or given by 
any court or Judge shall have any such retrospective 
effect as to interfere with or impair the indemnity by 
this act given to trustees and other persons, who have 
acted upon or in accordance with such opinion or advice 
of the said board (a); provided always that nothing Persons 
herein contained shall extend to indemnify any trustee acting on 
or other person for anv act done in accordance with the advice of 
opinion or advice of the said board, if such trustee or board to be 
other person have been guilty of any fraud or wilful con- indemni- 
cealment or misrepresentation in obtaining such opinion ^^d. 
or advice (5). 

17. Before any suit, petition, or other proceeding (c). Notice of 
(not being an application in any suit or matter actually ^^S^. P^' 
pending) for obtaining any relief, order, or direction (d) ceedmgs as 
concerning or relating to any charity (c), or the estate, ^^^ ' 
funds, property, or income thereof, shall be commenced, "^ ^ ^^ 



(a) Neither the authority nor its revocation is to be retro- 
spective— Fufo note, supra. 

(i) The word "wilful" overrides "misrepresentation." 
The common plea of "fraud" is an illustration — "by fraud, 
covin, and misrepresentation;" for the plea would be bad 
unless the last word were construed in the same sense as the 
seeond and past, as AfraudtUent misrepresentation. 

(c) The words are evidently as large as possible, and com- 
prise any petitions under Sir S. RomiUy's Act on the T^stees 
Acts, so that (except so far as the Attomey-Creneral is con- 
cerned) the jiuisdiction created by those acts and the ordinary 
jurisdiction of the Court of Chancery are brought under the 
restraining power of the board. 

(d) These words again appear as large as possible, and em- 
brace every kind of dnrection or decree. As, for instance, ap- 
plications alluded to in sects. 42, 43, or proceedings to determine 
questions as to title, or to determine the existence or extent 
of a trust, which proceedings cannot (according to sect. 41) be 
instituted under this Act. 

(«) As to the construction of the word charity, vide supra, 
note to clause 1, and see also interpretation clause. In the 
words here used, the word trust is improperly omitted, so that 
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person, ex- presented, or taken, by any person whomsoever, there 
cept the shall be transmitted by such person to the said board. 
Attorney- notice in writingr of such proposed suit, petition, or pro- 
^neral, to ceedinfi^, and such statement, information, and particulars 

Si ^hAaV° ^ ™^^ ^® requisite or proper, or may be required from 
Doard. ^^mg jQ |.jjjjg j^y ^jjg gj^j^ board, for explaining the nature 

and objects thereof; and the said board, if upon con- 
sideration of the circumstances they so think fit, may, by 
an order or certificate signed by their secretary, authorize 
or direct any suit, petition, or other proceeding to be 
commenced, presented, or taken with respect to such 
charity, either for the objects and in the manner specified 
or mentioned in such notice, or for such other objects, 
and in such manner and form, and subject to such stipu- 
lations or provisions for securing the charity against 
liability to any costs or expenses, and to such other 
stipulations or provisions for the protection or benefit of 
the charity, as the said board may think proper; and 
such board, if it seem proper to them, may by such 
order or certificate as aforesaid require and direct that 
any proceeding so authorized by them in respect of any 
charity, shall be delayed during such period as shall 
seem proper to and shall be directed by such board ; and 
every such order or certificate may be in such form and 



they comprise suits to be instituted for the purpose of de- 
claring or enforcing any trust against parties claiming to h(dd 
property adversely to a trust, or for determining questions of 
title, or relating to the existence or extent of any trust — See 
sect. 41. By a previous clause, the board have power upon 
application to give directions to trustees, to stand until tltatd 
by the Court of Chancery ; and this section precludes any ap- 
pheations to Chancery for the purpose of obtaining such alter- 
ation vrithout the consent of the board. That previous section, 
on the other hand, of course, only applies if the trustees accept 
and act upon the direction : if they either do not apply for or 
do not accept and act upon it, the board have power under the 
present section, upon application of any person to authoriie 
a suit (see sect. 19 as to that power), and they have power by 
a subsequent section to compromise claims. And though 
the proviso at the end of the present clause deprives the bovd 
of the power of controlling tuits instituted by persons claiming 
property, or seeking a decree, adversely to a charity, there ii 
nothing in that to deprive the board of the power this daoie 
confers, of either authorizing or restraining suits against sudi 
persons, or for the purpose of declaring or enforcing trusts, or 
determining questions as to the existence or extent of trusts* 
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may contain such statements and particulars as such Courts not 
board shall think fit ; and (save as herein otherwise to entertain 
provided (a) no suit, petition, or other proceeding for proceedings 
obtaining any such relief) order, or direction as last as to chari- 
aforesaid shedl be entertained or proceeded with by the ^i^s, except 
Court of Chancery, or by any Court or Judge, except ^P®"* certi- 
upon and in conformity with an order or certificate of ?^H^ *^® 
tne said board ; provided always, that this enactment °^^^^ 
shall not extend to or affect any such petition or pro- 
ceeding in which any person shall claim any property or 
seek any relief adversely to any c harity. 

18. Provided always, That it shall be lawful for her Saving for 
Majesty's Attorney- General acting ex officio to make such the Attor- 
applications, and take and prosecute such proceedings ney-Gene- 
with respect to any charity, in the Court of Chancery or ^ acting 
otherwise as to him may seem fit, as if this act had not ®^ officio, 
been passed; and that nothing in this Act contained 
shall be construed as dispensing with the fiat or allow- 
ance of her Majesty's Attorney- General, with respect to 
any proceeding not being an application under the juris- 
diction created by this Act where such fiat or allowance 
was necessary before the passing of this Act (h), 

(a) That is except as to suits instituted by the Attomey- 
Genenl. 

{b) This proviso enables such persons to institute suits vntb- 
out the control of the board, but does not deprive the board of 
the power the clause confers of authorizing or restraining suits 
against such persons. — Vide supra. 

As to this, see Buttersworth Free School^ 156 Jur. 413 ; 
Attomey^Generaly, Wyggeston Hospitalt 20 L. T. 230; and 
see a}so Attorney- General v. Haberdashers* Company j 16 Jur. 
717. The Attorney-General acts on behalf of the crown as 
parens patrie, and represents all the objects of the charity— 
Attorney- General v. Bishop of Worcester, 9 Hare, 371 ; see a 
scheme sanctioned, which has been approved by the Attorney- 
General without reference to the master — Attorney- General v. 
Earl Mansfield, 14 Sim. 401. The Attorney-General ought to 
be a party in all proceedings under Sir S. Romilly's Act, and 
proc^ings in his absence are irreg^ar — Attorney-General v. 
Earl of Stafford, 1 Phil. 737. 

One very important subject would be, the framing oC 
schemes, ordinarily done by reference to the master, though 
even under the old system. It has recently been laid down, 
that where the funds of a charity are small, that they would 
be exhausted by the expense of a reference to the master ; the 
court itself will direct a scheme without a reference — C/tin. 
Hospital V. Lord PowySy 6 Jur. 152, especially where the case 
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Board may, 19. Provided also. That where upon any report of any 

was simple, and the fund itself small — Attomey'Generalv, 
Brandreth, 1 T. & Coll. 11 ; 6 Jar. 31. Where the beqnest 
or gift is for a respectable and permanent institution as a 
college, no reference is required — Wdkh y. Crladsione, 8 Jur. 
25. But, on the other hand, if it be to dissenting ministers 
or catholic priests (generally), or in a certain district, it is 
referred to the master to approve a scheme — Mtomey^General 
▼. QUuhtme, 13 Sim. 7; 11 L. J., Ch. 367; 6 Jur. 498. 
Where there are several charity gifts for a similar purpose 
vested in the same trustees, the court will frame a scheme a 
to one with regard to the other — Attorney' General v. Gold' 
emithU Company, C. P. C. 292. If the deed originally con- 
stituting a trust be lost, and there be doubt as to the proper 
application of the funds, the court would, if necessary, direct a 
reference to the master to approve of a scheme, in re Hadkigk 
Charities, 10 L. J., Ch. 479 ; 12 Jur. 276. See as to what 
would be referred to the master, re Sun Teland Charity 
School, 3 J. and L. 171. See schemes for application d 
Charity Funds — Attorney- General v. Ironmonger' e Company, 
C. P. C. 283 ; Attorney-General"^, St. Clave Grammar School, 
C. P. C. 267; Schemes for Schools — Attomey-General v. 
Lodgemen, C. P. C. l^(^^Attomey-Generdl v. Caiue College, 
2 Keen. 150; 7 L. J., Ch. 282 ; Hospital, Attorney- General 
v. Archbishop of York, 2 K. & M. 461 ; Attorney-General v. 
DaUon, 20 L. J., Ch. 569; 13 Beav. 141; Attorney Ge- 
neral v. Bull, 1 Phil. 762 ; Attorney -General v. Earlo/Dewm, 
17 L. J., Ch. 34, 10 Jur. 1667 ; Attorney -General v. Earl cjf 
Stanford, 1 Phill. 737. Schemes and other matters hereto- 
fore settled by the master are now arranged at chambers under 
the Chancery Reform Acts. References were made to the 
master under 2 Will. lY. c. 57) on petition of the Attorney- 
General to appoint new trustees, to settle a scheme, to ascertain 
the property, and in whom the legal estate is vested — In re the 
Fowey Charities, 4 Beav. 223. It will be referred to the 
master to settle a new scheme, where the object of the charity 
has failed— Attorney- General v. Glynn, 1 2 Sim. 84. And now 
these matters may, if the Judge think proper, be settled at 
chambers — Re Harrison, 9 Hare, 54 ; re Free Grammar Schoc^ 
10 Hare 5. In an important recent case, the principles on 
which the Courts of Chancery act in relation to framing new 
schemes were remarkably illustrated. The trusts were for the 
redemption of British slaves in Africa, and for the support of 
charity schools in London. The first object having failed, the 
court sanctioned a scheme on the prnciple of cy pres, of 
applying the fund to the second, extended to all England — 
Attorney-General v. Ironmongers^ Company, 2 Beav. 320, 
2 M. and K. 581. 
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inspector under this Act (a) or otherwise (b) it appears to upon the 



In framing new schemes, the court has jurisdiction to extend 
the application of the income of charity property heyond the 
mere literally expressed intention of the testator, provided the 
income he applied to subjects connected with that intention— 
Attorney-General v. I>m«, 2 Myl. and K. 342. 

But the nature of charity can be changed by an application of 
its funds to objects different from those extended by the 
founder only where it is clear, that by a strict adherence to 
the plan, his general object wUl be destroyed, not upon the 
notion of advantage to the inhabitants of the place — Attorney- 
General y. Whately, 11 Yes. 241. 

If the revenues of a charity have vastly i^icreased, the court 
would consider of the settlement of a new scheme — Attorney- 
General y. Warders ofLauthFree School, 14 Beav. 20. And 
the question will be whether the incomes ought to be applied 
in extension of the number of the objects or augmentation of 
their incomes — Attorney- General v. Lubbockf 1 Coop. 15. But 
its benefits could not, vrithout the authority of Parliament be 
extended to other places, or totally different purposes, not 
warranted by the cy pres principle, re Etwall Hospital, 18 
L. T. 181, except under special circumstances, as in a case in 
which funds left for the education of children from different 
townships were directed to be applied in support of a national 
sdiool, the children in which were not exclusively from those 
\oyms— Wheeler's Charity, 15 L. T. 43. On a trust to the 
benefit of the poor of A. held a misapplication to apply it to 
the support of a dispensary extending over other parishes, the 
fimds being in the absolute control of the directors — Attorney ^ 
General v. Brandreth, 1 Y. & C. 201. The distinction will be 
observed ; in the one case the local object was considered safe, 
in the other it was not. 

In appointing new trustees, the court is bound to consider 
the religious opinions of the founder or testator, if the charity 
is of a religious character, and to select persons of the same 
religious opinions ; as, for instance, in the case of a charity for 
the promotion of education, the testator being a minister of 
the EstabUshed Church, the trustees ought to be so — Attorney- 
General V. Fitzgerald, 17 L. T. 291. 

Where a testator devised estates to trustees, their heirs and 
assigns, on certain trusts, and the surviving trustee devised the 
trust estates upon the same trusts on which he held the same, 
held that the cestuis que trustent were entitled to have new 
trustees appointed under the original will — Ochteston v. Heap, 
1 De Gex and Smale 649. 

{a) See sect. 9. 

\h) That is, upon any accounts presented by the tnutees, or 
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report of an the said board that any suit, petition, or other proceed- 

inspector, ing(a) concerning or relating to any charity, or the 

anthorize estate, funds, property, or income thereof (b) would be 

pj^occed- proper or expedient, it shall be lawful for the said board 

ings where t,y t^eir order to authorize or direct such suit, petition, or 

no notice proceeding to be commenced, presented, or taken, and 

has been ^ ^^^ g^^lj directions in relation thereto as the said 

thim and ^A^ """^ *^'°^ P^°^^' '^^ thereupon such suit. peti. 
may in ^^^"' ^^ proceeding may be commenced, presented, or 
other cases ^^^^ accordingly, without any such previous notice in 
cause local ^^ing as hereinbefore mentioned ; and the said board, 
inquiries by before giving any such opinion, advice, or direction upon 
their in- &D7 such application as aforesaid (c), or making any 
specter. such order or certificate after notice to them as afore- 
said (d), may, where local inquirv appears to them to be 
requisite, cause such inquiry to be made by one of Uieir 
inspectors ; and the said board may, in any case where 
they see fit, before acting upon the report of any in- 
spector, cause such report to be deposited for local m- 
spection, and give notice of the same being so deposited, 
and consider any statements or objections which may be 
transmitted to them in relation thereto. 
Power for 20. In any case in which it shall appear to the said 
board to board that the institution of legal proceedings is requinte 
certify cer- or desir^ible with respect to any charity, or the estates, 
tain cases funds, property, or afifairs thereof, and that under the 
to the At- circumstances thereof it is desirable that such proceed- 
tomey-Ge- ingg should be instituted by the Attomey-General, it 
'^^^ shall be lawful for the said board, if they so think fit, to 

certify such case, in writing under the hand of the secre- ' 
tary of the said board, to her Majesty's Attorney- j 
General, together with such statements and particolan 
(if any) as in the opinion of the said board may be 
requisite or proper for the explanation of such case ; and 
thereupon the said Attorney-General, if upon considers- 



any answer, or refusal of answers on their part to inqniria 
under sect. 10, or on application on their part for diiectioB 
under sect. 15, or upon application by other parties under 
clause 17 for certificate to allow the institution of a suit; or, 
lastly, upon any application, or any information, however ob- 
tained. 

Jfl) This refers to clause 17. 

lb) See as to these words, note to same words clause 17. 

fc) See preceding note, and clause 17. 

[d) This refers to applications for advice under clause 15. 




16 ^ 17 Fict e. 137. 119 

tion of the circumstances he think fit, shall institute and 
prosecute such legal proceedings as he shall consider 
requisite or proper under the circumstances of such case, 
by information or petition in the Court of Chancery, or 
by application to a judge thereof at chambers, or to a 
district court of bankruptcy, or county court under the 
jurisdiction given by this Act. 

21. If in any case it appears to the trustees or persons Board may 
for the time being acting in the administration or sanction 
management of any charity, or the estates or property building 
thereof, that any part of the charity lands or estates may leases, 

be beneficially let on building, repairing, improving, or working 
other leases, or on leases for working any mine, or that ^^^^* 
the digging for or raising of stone, clay, gravel, or other "°?°K ^' 
minerals, or the cutting of timber would be for the benefit |!^"^tg 
of such charity, or that it would be for the benefit of ^^^^.g. "^^^ 
such charity that any new road or street should be * 

laid out, or any drains or sewers made through any part 
of the charity estates, or that any new building should be 
erected, or that any existing building should be required, 
altered, rebuilt, or wholly removed, or that any other 
improvementa or alterations in the state or condition of 
the lands or estates of such charity should be made, it 
shall be lawful for such tnistees or persons to lay before 
the said board a statement and proposal in relation to any 
of the matters aforesaid ; and it shall be lawful for the 
said board, if they think that the leases or acts to which 
the statement and proposal relate (with or without modi- 
fications or alterations) would be beneficial to the charity, 
to make such order under their seal for and in relation 
to the granting of such leases, or the doing of any other 
such acts as aforesaid, and anv circumstances connected 
therewith, as they may think nt, although such leases or 
acts respectively shall not be authorized or permitted by 
the trust ; and the said board, by any such order, may may autho- 
authorize the application of anv monies or funds belong- rize the ap- 
ing to the charity for any of the purposes or acts afore- plication of 
said, and, if necessary, may authorise the trustees to *be charity 
raise any sum of money by mortgage of all or any part f"p^8 or the 
of the charity estates ; provided that compulsory provi- ^^^^^% of 
sions be reserved in every such mortgage for the pay- ™°°®y ®" 
ment of the principal money borrowed by annual instal- ?J tS^ 
ments, and for the redemption and re-conveyance of the purposes 
mortgaged estates, within the period of not more than ^^ 
thirty years. 

22. It shall be lawful for the board, upon proof to Commis- 
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sioners to their satisfaction that anyschool^oaster or schoolmistresi 

authorize or other officer of any charity has heen negli|i^eiit in per* 

trustees to forming his or her auties, or that he or she is unfit or 

remove incompetent to discharge them properly, either from 

officers. immoral conduct, age, or any other cause whatsoever, to 

empower the trustees of such charity to remove such 

schoolmaster or mistress or other officer, and to charge 

the salary of his or her successors, or any other portion 

of the revenues of the charity, with snch retiring pension 

or allowance, if any, in favour of the person so removed, 

and generally to impose such conditions as to the said 

board shall appear proper (a): Provided always, tiiat 



{a) Ordinarily the courts hold that the office of a schools 
master, minister, &c., is for life, so long as he behaved hiaiseif 
properly in the discharge of his duties ; and the right is not 
tried by the Courts of Chancery, but of law — Reg, v. Cfawmn 
of Darlington Free Schoolt 4 Q. B. 482 ; either by fiumdamu 
or by prohibition, unless there be a visitor who has jurisdictiin 
to decide questions of that kind — JVhieton t. Dean emd Chtg^tr 
qf Rochester, 7 Hare, 532. If there be no visitor, the Gouti 
vrill require that the trustees, before they dismiss an officer, 
have a just and legal ground for so doing, and institute an in- 
quiry into the matter ; and unless the trust deed expreuSij 
confers upon them an absolute discretionary power — WUHti. 
Ckilde, 20 L. J., Ex. 85. And even where tiie courts of law 
would hold the discretion absolute, the Court of Chancery may 
decide differently, and issue an injunction restraining the 
trustees from dismissing the officer — S. C, 20 L. J., Oh. 113,* 
15 Jur. 303. Obviously, therefore, the rules of law and equity 
placed trustees in great difficulty, as they could not get rid i 
an officer except on legal grounds, which might not alwayi 
exist in cases where the interests of the charity impeiativdf 
required dismissal. To relieve them from this ^ffic^ity is the 
object of the above clause. In a recent case it was laid dovn 
that trustees have not a power of arbitrary dismissal but only 
for just cause, which power they are bound to exercise aoxad* 
ing to the general rules of English law — Re Kennmgton Sehod, 
10 Jur. 1512. There, however, it was held that where the 
trustees had power to displace a schoolmaster upon any neglect 
or misbehaviour, and they, upon legitimate materials whidi i 
might possibly have satisfied a reasonable man desirous d 
doing justice, come to a certain conclusion on a point of fut 
as to such neglect or misbehaviour, it was not the office of the 
court to interfere with it. And it has also been held that 
where the trustees had by the foundation deed power to 
remove a schoolmaster at their discretion, they may remow 
him without assigning any reason if they do not act fron 
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where therie shall he any special visitor of the charity, the 
consent of such visitor, in writing under his hand, shall 
be necessary in order to such removal (a). 

23. If in any case it appear to the trustees or persons Board may 
acting in the administration of any charity that any sanction 
claim or demand or cause of suit against any person in compro- 
relation to such charity (6) may, with advantage to the mise of 
charity, or should, under the special circumstances of the claims on 
case, be compromised or adjusted without taking (c) or behalf of 
without continuing any proceedings at law or in equity, chanty, 
such trustees or persons may, or the person against 
whom such claim, demand, or cause of suit exists or is 
alleged to exist, may, with the consent of the trustees 
or persons acting in the administration of such charity, 
submit to the said board a statement and proposal for 
such compromise or adjustment ; and if it appear to the 
said board after such inquiry in relation thereto by one 
of their inspectors, as they may deem requisite, or other- 
wise (d), that such proposal, either with or without any 
modification, is fit and proper, and for the benefit of the 
charity, it shall be lawful for the said board to make 
such order for and in relation to such compromise or 
adjustment as they may think fit; and upon the due 
performance of the terms and conditions of such com- 
promise or adjustment as aforesaid, such agreement shall 
be a final bar to all actions, suits, claims, and demands 



corrupt or improper motives — Re Buxton School, 11 Jm*. 581. 
The above clause does not, of course, interfere with such powers 
as trustees possess already, but superadds a power they did 
not before possess ; therefore the sanction of the board would 
not be necessary to justify a dismissal which would have been 
valid before the Act. 

(a) And see di to the visitatorial jurisdiction, Introduction, 
pp. 30 — 40 and 65 ; see also the recent case of the Bishop of 
Rochester v. Whiston, 7 Hare, 532, ante, p. 120. 

(b) See sect. 17, which restrains suits in relation to a charity 
(other than suits against or adverse to a charity, t. e.,by parties 
claiming charity property) unless authorized by the board, and 
requires notice of any suits to be given to the board : which 
section and the present are to be read together; et vide s. 43. 

(c) The clause applies, it will be seen, although no suit has 
been instituted, in any case in which a claim exists, either on 
behalf of or against trustees. 

{d) Inquiry by inspectors is therefore not necessary, but 
consent of the trustees is. 
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by or on behalf of the charity concerned therein (a), in 
respect to the cause of action, suit, or matter in respect 
to which such compromise or adjustment shall have been 
made. 
Board, 24. Upon application to the said board by the tmstees 
under spe- or persons acting in the administration of any charity, 
cial circum- representing to the said board that, under the special 
stances, circumstances of any land belonginfi^ to the charity, a sale 
may autho- or exchange of such land can be effected on such terms 
nze sale or ^g to increase the income of the charity, or would other- 
®J^°*°?® wise be advantageous to the charity, such board may, if 
OTcnarity ^y^^ think fit, inquire into such circumstances, and if 
after inquiry they are satisfied that the proposed sale or 
exchange will be advantageous to the charity may autho- 
rize the sale or exchange, and give such directions in re- 
lation thereto, and for securing the due investment of the 
money arising from any such sale, or by way of equality 
of exchange for the benefit of the charity, as they may 
think fit (6). 
Board may ^^* '^^ ^^^^ board shall have authority, upon such 
authorize application as aforesaid, to authorize the sale to the 
the re- owners of the land charged therewith of any rentcharge, 
demi^tion annuity, or other periodical payment charged upon land 
of rent. and payable to or for the benefit of any charity, or appli- 
charges. cable to charitable purposes, upon such terms and con- 
ditions as they may deem beneficial to the charity, and to 
give such directions for securing the due investment of 
the money arising from such sale for the benefit of the 
charity, or for securing the due application thereof to 
such charitable purposes, as thev may think fit ; and in 
like manner the trustees of any cnarity, with the consent 
of the board, may purchase any rentcharge or other yearly 
payment to which the charity estate is or shall be liable. 
Leases, 26. The leases, sales, exchanges, and other transactionf 
sales, &c., authorized by such board under the powers of this Aet 
authorized shall have the like effect and validity as if they had been 
by the authorized or directed by the express terms of the tmst 
board to be affecting the charity, 
valid. 

(a) It is not made a bar as to any other suits than those by 
or on behalf of the charity, in accordance viith. the proviso ia 
sect. 17, and with clause 41, the whole tenor of the Act beiog 
to reserve for the ordinary jurisdiction of Chancery, qnestlotf 
of title or claims adverse to charities. 

(b) See 1 & 2 Geo. IV. c. 92, by which a procedore wii 
established with the same objects as this clause. 
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27. Where any land shall be required for the erection Trustees of 
or construction of any house or building with or without charities 
garden, playground, or other appurtenances, for the enabled to 
purposes of any chanty, and the trustees of the charity purchase 
shall be legally authoriEcd to purchase and hold sucn *^*f* f®"^ 
land, but by reason of the disaoility of any person hav- Jl^ding 
ing an estate or interest in such land, or of any defect "^^ ^7^^' 
in title thereto, a valid and perfect assurance of the same V^ k"i-f !^ 
land cannot be made to the trustees of the charity in the « * 1. * • * 
ordinary manner, it shall be lawful for the trustees of the cordineto 
charity, with the sanction of the said board (such sane- ^y^^ pr^i. 
tion to be certified under the hand of their secretary), to gi^Qg ^f 
take and purchase such land according to the provisions Lands 

of ''The Lands Clauses Consolidation Act, 1845" {a); and Clauses 
for that purpose all the clauses and provisions of the last- Consolida- 
mentioned Act with respect to the purchase of lands by tion Act, 
agreement, and with respect to the purchase money or 1845. 
compensation coming to parties having limited interests, 
or prevented from treating, or not making a title, and 
also with respect to conveyances of lands, so far as the 
same clauses and provisions respectively are applicable 
to the cases contemplated by this provision, shall be in- 
corporated in this Act; and in all cases contemplated 
by this provision, the expression ** the Special Act" used 
in the said clauses and provisions of the said "Lands 
Clauses Consolidation Act" shall be construed to mean 
this Act ; and the expression " the promoters of the 
undertaking," used in the same clauses and provisions, 
shall be construed to mean the trustees of the charity in 
question. 

28. Where the appointment or removal of any trus- In cases of 
t^e (If), or any other relief, order, or direction (c) relating charities 
to anv charity of which the gross annual income for the the incomes 
time being exceeds thirty pounds, shall be considered de- of which 
sirable, and such appointment, removal, or other relief, exceed 30/., 
order, or direction might now be made or given by the Master of 

(a) 8 Vict. c. 18,88. 69,81. 

(*) See the Trustee Act, 13 & 14 Vict. c. 60, s. 32, giving 
power to the court to appoint new trustees. Vide note to Mr. 
Headlamps useful and able edition of that Act and the Trustee 
Relief Act, p. 56. See also Mr. Headlamps edition of I)aniel*» 
Practice qf Chancery, vol. 2. 

(c) As to these words see sect. 17 ; see also sect. 42, as to 
application to the courts for alteration of schemes, &c. 

G 2 



124 16 ^ 17 yict. e. 137. 

the Rolls Court of Chancery, in respect either of its ordinary or 
and Vice- its special or statutory jurisdiction (a), or by the Lord 
Chancel- Chancellor intrusted witn the care and commitment of 
lors, upon the custody of lunatics, it shall be lawful for any person 
applica- authorized in this behalf by the order or certificate of the 
tiT"^ \ ^*^^ board, or for the Attorney-General, to make ap. 
h ™W8 plication (6) (without any information, bill, or petition) 
to bave the *^ *^® Master of the Rolls or one of the Vice-ChanceUors 
same juris- ^i^^i^^fi* ^^ chambers, for such order, direction, or relief as 
diction as ^^® nature of the case may require ; and the Master of 
the Court ^^® Rolls or the Vice- Chancellor to whom any such appli- 
of Chancery cation shall be made shall and may proceed upon and 
or Lord dispose of such application in chambers, save where he 
Chancellor may think fit otherwise to direct, and shaJl and may have 
now has and exercise thereupon all such jurisdiction, power, and 
upon in- authority, and make such orders and give such directions 
formation, in relation to the matter of such application, as might 
&c. now be exercised, made, or given by the Court of Chan- 

cery or by the Lord Chancellor intrusted as aforesaid, in a 
suit regularly instituted, or upon petition, as the case may 
require (c) ; and the Master of the Rolls and Vice-Chan- 

(a) See note (c). 

lb) See sects. 17 and 20. 

(c) The ordinary jurisdiction of the court is exercised by biD 
or information: see DanieVs Chancery Practice (Headiam'i 
edition) y c. 1. The special or statutable jurisdiction is npoa 
petition, under several statutes, such as Sir S. Komilly's Act, 
Mr. Headlamps Trustee Acts, &c. : see DaniePs Chancery Aeti 
(Headlam's edition), vol. 1, c. 2, p. 9, and vol. 2, c. 40. See 
also ante, Introduction, as to the scope of the jurisdictioB 
of the court in cases of charities : see also Mr. Hill's valu- 
able Treatise on the Law of Trusteest part iii. div. 1, e. 
2, ss. 2, 15. The distinction between the ordinary and 
the statutable jurisdiction was well illustrated in a caw 
which recently occurred. After a decree had been made in t 
suit by information and bill for the general administration of a 
charity, one of the objects of which was a free grammar schod, 
the master, who was not a party to it, presented a petition, wiA 
the sanction of the Attorney- General, complaining that five yean 
before the decree the defendant's trustees unlawfully remored 
him, and praying payment of the arrears of his salary. It wai 
held, that according to the ordinary jurisdiction of the comt 
the petition could not be entertained, because it was presented 
by a person who was not a party to the suit, and involved ai 
important question between the petitioner and the trusteeii 
which was not raised at the hearing : it was also held, thit 
the court could not have had jurisdiction to determine tk 
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cellors respectively shall, in relation to such applications 
as aforesaid (a), and the proceedings thereon (subject to 

question if the petition had been presented under Sir S. Romilly's 
Act, but that a new suit must be instituted. — The Attorney- Ge- 
neral Y. The Corporation of Bristol, 14 Sim. 648. The proper 
form of suit to administer the fiind of a charity is the informa- 
tion of the Attorney-General, but the trustees may file a bill 
against him to have the accounts taken ; and in the same suit, if 
he desire it, the court will direct a reference for a scheme. — TTie 
Oovemorg of Chritfs Hospital ▼. The Attorney 'General, 5 
Hare, 257. 

With reference to the consideration of new schemes, of 
course it will be essential to advert to the original scope and 
object of the. charity, which often can scarcely be ascertained 
distinctly by any definite directions or formal document, as a 
deed of foundation ; but can only be ascertained by usage, or 
the established application of the funds. And in the case of 
a large and important class of charities, endowments for places 
of religious worship, the principle of prescription has recently 
been applied by the legislature, so as to render usage for twenty- 
five years not only conclusive in the absence of any definite de- 
claration of trust, but even against it. This is the Dissenters 
Trusts Act, 7 & 8 Vict. c. 45, under which it has been, how- 
ever, held, that proof of twenty-five years' usage of a meeting- 
house for worship by persons of a certain religious society, is 
not conclusive that the trusts of the premises are for the benefit 
of that society, where such trusts are declared upon the face 
of the deed by which the premises are dedicated to the cha- 
ritable use, though such deed, not being enrolled, is to all in- 
tents and purposes void under the Mortmain Act {Attorney^ 
General v. Wood, 6 Hare, 483) ; or usage may in any case be 
followed, so far as.it is not inconsistent with the express de- 
clarations of trusts. — Attomey-Generaly, Bishop qf Worcester, 
16 Jur. 1 ; 21 L. J., Ch. 28. Independently of the statute, it 
is not necessary, in order that the court may be enabled to en- 
force a trust for a certain religious community, that the trust 
should be declared by any deed or writing ; the court can ascer- 
tain from usage, or otherwise, the particular trusts to which 
the property is dedicated. — Attorney- General v. Murdoch, 7 
Hare, 445 ; 14 Jur. 588. But apart from that or any other 
special statute, usage does not, however lengthened, override 
express and definite directions in the original constitution of 
the trust. — Attorney-General v. Dalton, 15 Jur. 412. For time 
in itself affords no sanction to established breaches of trust. 
— Attorney- General v. Drummond, 14 Jur. 137. 

(a) By motion, under Sir S. Romilly's Act, after one petition 
had been presented, a further order could be obtained without 
a fresh petition, upon application by motion. This was done 
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any rules which may be made by the Lord Chancellor, with 
the advice and consent of them or any two of them), haye 
all such powers of directing matters to be heard in open 
court, and of ordering what matters shall be heard and 
investigated by themselves and their chief clerks respect- 
ively, and such other powers and authorities as by the 
15 & 16 Act of the last session of parliament, chapter eighty, an 
Vict. c. 80. vested in or authorized to be exercised by them at cham- 
bers, and the provisions of the said Act applicable to 
orders made by the Master of the Rolls or any of the 
Vice-Chancellors at chambers shall extend to all orders 
so made under this Act (a) : Provided always, that, save 

by the Vice-Cbancellor of England in the case of Ch^tping Sod- 
bury School, 5 Sim. 410, upon the authority of an order bj 
Lord Eldon, upon motion under the Friendly Society Act, 10 
Vesey, 287. — Daniefs Chancery Practice (by Headlam), voL2, 
c. 40, p. 1717. Motions are applications not founded upon tnj 
written statement addressed to the court (Ibid. c. 31, s. 2) ; 
but if ex parte, there must be an affidavit {Ibid. p. 1452) : 
whether a motion must be on notice depends rather upon the 
regulations in each branch of practice than upon any definite 
principle {Ibid.). 

(a) The Masters in Chancery AboUtion Act. — Under this 
Act, the Master of the Rolls and Yiee-Chanoellors sit at 
chambers to despatch such business as can, without detrimmt to 
the public advantage, be heard at chambers, and to have there 
the same jurisdiction and power as in court (sects. 11 & 13), 
their orders to be drawn up by their clerks, unless directed to 
be drawn up by the registrars (sect. 14), and to have the effect 
of orders of court (sect. 10). The business at chambers ii 
to comprise applications relating to the management of pro- 
perty, and such matters as the Master of the Rolls or Vice-Chan- 
cellors may think fit, or may be directed by General Orders ; and 
the Master of the Rolls and AHce-Chancellors may direct what 
matters shall be investigated before their chief clerks, who (in 
particular) may take accounts, and prosecute such inquiries, is 
heretofore have been conducted befbre the Master (sect. 29). 
The report or certificate of the clerk can be excepted to, as the 
report of the Master under the old system ; and if signed by 
judge and filed, it binds, until varied, as it may be on any 
grounds which would have been sufficient to vary the Master's 
report. 

Under the Chancery Reform Act, it has been held that a cUum 
cannot be filed complaining of a breach of trust, but that the 
remedy is by bill {Jackson v. Grant, 16 L. J., Ch. 230); but 
schemes, and matters of that kind, may be settled at chambers, 
as heretofore they might have been before the Master. Re 
Hanson, ib. 
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as may be otherwise provided by any rules to be made 
by the Lord Chancellor, with such advice and consent as 
aforesaid, the determinations of the Master of the Rolls 
and Vice-Chancellors respectively upon and in relation 
to such applications as aforesaid shall not be subject to 
appeal in any case where the gross annual income of the 
charity does not exceed one hundred pounds : Provided 
also, that it shall be lawful for the Master of the Rolls or 
any Vice-Cbancellor, where under the circumstances of 
any application as aforesaid he may so see fit, to direct 
that for obtaining the relief, order, or direction sought 
for by such application and information, bill, or petition, 
as the case may require, shall be filed or presented and 
prosecuted as now by law required, and to abstain from 
further proceeding on such application (a). 

29. The jurisdiction created and given by this Act to Provision 
the Master of the Rolls and the Vice-Chancellors sitting as to chari- 
in chambers, upon any application to them respectively ties within 
as aforesaid, shall extend concurrently to and may be ex- the juris- 
ercised by the chancellor of the duchy and county pala- diction of 
tine of Lancaster, and the^ vice-chancellor of the same the Court 
county palatine respectively for the time being, as to every of Chancery 
charity within the jurisdiction of the Court of Chancery of the 

of the said county palatine whose gross annual income County Pa- 
for the time being exceeds thirty pounds, upon applica- 1**^^® ^ 
tion being made to such chancellor or vice-chanceUor re- ^^^^as*^* 
spectively ; and it shall be lawful for the chancellor of the 
said duchy and county palatine, with the concurrence of 
the viccrchancellor of the same county palatine, from time 
to time to make and issue any rules and orders for regu- 
lating the modes of proceeding, and the fees to be taken 
in respect of proceedings under this Act. 

30. Provided always. That the provisions of this Act proyigfons 
applicable to any charity the gross annual income where- ^ ^ chari- 
of exceeds thirty pounds (6) shall extend to any charity ^i^g exceed- 
established or administered or applicable to or for objects ing 30/. per 
or purposes withiu the city of London, the gross annual annum to 
income whereof does not exceed thirty pounds, in like extend to 
manner as if such income exceeded that amount. charities in 

London not exceeding 30/. 

31. It shall be lawful for the Lord Chancellor, with the Lord Chan- 
advice and consent of the Master of the Rolls and Vice- cellor, with 
Chancellors, or any two of them, to make and issue gene- the advice 

(a) See note (c), p. 124. (b) See sect. 28. 
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of Master ral rules and orders for regulating the mode and form of 
of the Rolls applications at the chambers of the Master of the Rolls and 
and Vice- Vice-Chancellors respectiyely under this Act, and the pro- 
Chancel- ceedings thereon, and for determining inwhat cases and un- 
lors, or two der what conditions and restrictions the determinations of 
of them, to the Master of the Rolls and Vice-Chancellors respectively 
™f^t/^^' ^P^° ^' ^^ relation to such applications shaU be subject 
ral orders. ^ appeal, and the fees and allowances to solicitors of 
the Court of Chancery, and the fees to be payable in money 
or by stamps to the officers of the said court in respect 
of such applications and proceedings thereon ; and such 
rules and orders may from time to time be varied by the 
like authority, and all such rules and orders shall be 
deemed general orders of the said court. 
District 32. Where any charity (a) of which the gross annual 

courts of income for the time being does not exceed thirty pounds 
bankruptcy shall be established or administered or be applicable 
and county wholly or partially to or for objects or purposes within 
courts to the district or any two or more of the districts of any 
have juris- district court of bankruptcy {b) or of any county court or 
diction in courts holden under the Act of the sessidn holden in the 
*^f*^ ?^ ninth and tenth years of the reign of her Majesty, chapter 
chanties ninety-five (c), and the appointment or removal of any 
f ^^h*^ trustee, or any other relief, order, or direction whatsoever 
do not ex- co^^ceming such charity, shall be considered desirable, 
ceed 30/ ' ^'^^ ^^^^ appointment or removal, or other relief, order, 
or direction, might now be made or given by the Court 
of Chancery in respect either of its ordinary or its special 
or statutory iurismction {d), or by the Lord Chancellor 
intrusted with the care and commitment of the custody 
of lunatics, it shall be lawful for any person authorized in 
this behalf by the order or certificate of the said board, 
or for the Attorney-General, to make application to such 
district or county court, or, as the case may be, to any 
one of such district or county courts (e), for such order, 
direction, or relief as the nature of the case may require; 
and such district or county court shall entertain such 

(a) Not being in the city of London. See sect. 30. 

lb) See the Bankruptcy Consolidation Act of 1849, 12 & 13 
Vict. c. 106, 8. 266. 

(c) The County Courts Act. 

{d) See sect. 28. 

(e) If the charity be established, administered, or applicable 
partially in two or more districts, the board are to direct in 
which district the application is to be made. See sect. 34. 
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application, and shall hear the matter in open court, and 
shall give such relief, and make such orders and direc- 
tions in relation to the matter of such application, as 
might now be made or given by the Court of Chancery 
or by the Lord Chancellor, intrusted as aforesaid, in a 
suit regularly instituted, or upon petition, as the case 
may require , and the clerk of such county court shall 
transmit a copy of such order or direction to the office in 
London of the registrar of county courts judgments, to 
be there enrolled : Provided always, that no iudge of any 
district or county court shall be authorized to vary any 
decree, order, or direction of the Court of Chancery, or 
of any judge thereof, or to make or give any order or 
direction inconsistent or conflicting with any such decree, 
order, or direction: Provided also, that where two or 
more district or county courts shall have concurrent ju- 
risdiction with respect to any charity under this Act, no 
application in respect of such charity shall be made to or 
entertained by more than one of such district or county 
courts at the same time (a). 

33. The jurisdiction hereby created and conferred on Deputy sit- 
the county courts with respect to any charity shall not be ting for 
exercised by any deputy or other person who may for the county 
time being be appointed to sit and shall be sitting for any court judge 
such judge. not to exer- 
cise jurisdiction. 

34. Where two or more district courts of bankruptcy Where two 
or county courts shall concurrently have jurisdiction or more 
under this Act with respect to any charity, it shall be courts have 
lawful for the said board to order to which of such courts concurrent 
any application with respect to such charity shall bei?"^^^" 
made ; and every such oraer shall be conclusive as to the *^^^» ^^^^^ 
jurisdiction with respect to the application referred to in '^ ?*^ect to 

ann\> rtr/lAt- Whlch COUrt 

sucn oraer. appUcations shaU be made. 

35. It shall be lawful for the said board to direct that Board may 
any application as to any charity within the jurisdiction direct cases 
of any district court of bankruptcy or county court shall within the 
be made before a judge of the Court of Chancery, or as jurisdiction 
to any charity within the jurisdiction of the court of of a district 
chancery of the county palatine of Lancaster, either be- o^ county 
fore the chancellor or the vice-chancellor of the same J^^***,? "® 
county palatine, or before a judge of the High Court of :*^^ P^' 
Chancery, according to the provisions herein contained QftheCoiut 

{a) See sect. 34. 

G 3 
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of Chancery applicable to a charity the gross annual income whereof 
in the first exceeds thirty pounds, and in such case such application 
instance, shall be made and may be heard and determined accord- 
ingly, in like manner as if the gross annual income of such 
clurityexceeded thirty pounds ; and upon the production 
of the order or certificate containing such direction, or of 
a copy thereof, the application with respect to which such 
order or certificate shall have been made shall not be enter- 
tuned or proceeded with by such district or county court. 

36. Whenever any order or decision is made by any 
district court of bankruptcy or county court for the apv 
pointment or removal of any trustee of any charity, or 
approving of any scheme for regulating or directing the 

noin^ment administration of any charity, or the estate, funds, pro- 
or removal V^^^V* ®^ income thereof, a copy of every such order or 
of trustees decision shall immediately upon the making thereof be 
or approval delivered or transmitted by the deputy registrar of such 
of a scheme district court or by the clerk of the county court, as the 
to be valid case may be, together with all requisite particulars, to 
unless con- the said board, for the purpose of being considered by 
them ; and no such order or decision shall be valid or 
efifectual until the same shall have been approved by the 
said board, such approval to be testified by a certificate 
in writing, signed by the secretary of the said board, and 
no such approval shall issue from the said board until one 
calendar month shall have elapsed after the receipt by the 
board of such copy and particulars. 

37. In case any such order or decision as last aforesaid 
dissatisfied of any district court of bankruptcy or county court 
with the shall not be approved by the said board, it shall be lawful 
order of for such boara to remit the same for reconsideration and 
district or decision by such district or county court, with such re- 
county marks and recommendations thereon (if any) as shall 
court may geem fit and expedient to such board, or, in the discre- 
remit the ^j^^ ^£ ^y^^ board, to order and direct that the subject- 
^^ ?de - ™^**®'* '® which such order or decision relates, together 
ation or ^' ^^^^ *^^^ order or decision, shall be submitted to the 
may trans- coi^sideration and decision of a judge of the Court of Chan- 
fer the ^^^Yt ^^d in such last-mentioned case no further pro* 
matter to ceedings shall be had or taken in the district or county 
a judge of court with respect to the matter in question ; and in case 
the Court the order or decision of the district or county court, on 
of Chan- the reconsideration of any order or decision so remitted 
eery. for reconsideratioD, be disapproved as aforesaid by the 

said board, such board shall refer such orders and deci- 
sions, and the subject-matter thereof, to a judge of the 



Board, if 



^ 
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Court of Chancery, or, as to any charity within the juris- 
diction of the court of chancery of the county palatine of 
Lancaster, either to the chancellor or the vice-chancellor 
of the same county palatine, or to a judge of the High 
Court of Chancery; and where any order or decision is 
referred to a judge of the Court of Chancery, or of the 
court of chancery of the said county palatine of Lan- 
caster, under this provision, such judge shall have and 
exercise all such Jurisdiction, power, and authority in re- 
lation tiiiereto as in the case of a charity the gross annual 
income whereof exceeds thirty pounds, and may make 
such order in relation to the matter of such order or 
decision as to him may seem proper. 

38. Suhject to any orders to be made by the Lord How orders 
Chancellor as hereini^ter mentioned (a), and to the other of district 
provisions of this Act, all proceedings to be taken in any or county 
district court of bankruptcy or county court, and aU coj^r* under 
orders and directions to oe made or given by any such ^'"J' ^^ 
district court or county court by virtue of the jurisdiction ^ be en- 
hereby created and conferred on such court, shall re- "*"^®"' 
spectively be subject to the same rules and regulations, 
and have the same effect, and be registered (b), enforced, 
and executed in the same manner, as the other proceed- 
ings, orders, judgments, and directions of the same court 
under its ordinary jurisdiction (c), and it shall be lawful 
for any such district court, or for any county court, with 
the consent of the board, to rescind or vary any order 
which shall have been previously made by such court, 
without prejudice to any act or matter in the meantime 

(a) See sect. 45 — orders to be made by the Chancellor ref- 
lating the proceedings of these courts. 

{b) There is a registry of county court judgments just estab- 
lished under 15 and 16 Vict. c. 54. 

(c) As to bankruptcy commissioners, see Bankruptcy Con- 
solidation Act of 1849, before which, decrees of court of review 
had effect of judgments, 1 & 2 Vict. c. 110, s. 18. They can 
commit the bankrupt for not answering satisfactorily {In re 
Dauncy, 12 L. J. 239) ; or apprehend any person not appearing 
upon their summons. — Wright v. Maudes 10 M. & W. 527. 
There were no such powers to enforce orders of the commis- 
sioners as in the nature of final judgments, and the orders or • 
decrees of the court of review were not judgments until the 
Act of 1 & 2 Vict. c. 110. Under that Act, however, writs of 
execution issued upon such decrees. The commissioners had 
no power to make orders for payment of money. — Ex parte 
CoUiru, 2 Jur. 842 ; see 12 & ISVict. c. 106, s. 266. 
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done under such order ; and for executing and putting 
in force any order to be made by any county court under 
this Act, every judge of any such court shall and may 
have and exercise all such powers as by the Act of the 
session holden in the ninth and tenth years of her Ma- 
jesty, chapter ninety-five, are g^iven for enforcing the 
payment of any debt, damages, or costs under the said 
Act (a). 
Appeal. 39. Where any person authorized to make any appli- 

cation under this Act (other than her Majesty's Attorney- 
General acting ex officio), or any other person who may 
have been made a party to any proceeding upon any 
application under this Act, is aggrieved by or dissatisfied 
with any order made by any district court of bankruptcy 
or county court upon any such application, or any pro- 
ceeding thereon, he may, within one calendar month 
after the making of such order, g^iye notice in writing to 
the said court, and also to the said board, that he is de- 
sirous to appeal against the same ; and if the said board 
think it reasonable and proper that such appeal should 
be entertained, and give a certificate to that effect, such 
district or county court shall suspend any proceedings 
upon the order appealed against during such time as the 
circumstances may require ; and the said board, if they 
so think fit, may require the person giving any such 
notice of appeal to become bound with two sufiicient 
sureties, to oe approved by the deputy-registrar of such 
district court, or by the clerk of the county court, as the 
case may be, to the treasurers of the said courts respec- 
tively, or such other person as the said board may see 
fit, in such sum as to the said board shall seem reason- 
able, to pay such costs, of the proceedings on the appeal 
as shall be ordered to be paid by such appellant, ana also 
(if the said board so think fit) to indemnify the charity 
against the costs and expenses of or attending such ap- 
peal ; and every bond executed under this provision shall 
De exempt from stamp duty : Provided always, that it 
shall be lawful for her Majesty's Attorney-General (acting 
ex officio), at any time within three calendar months after 
the making of any order by a district court or county 
court under this Act, to lodge and commence and prose- 



(a) By that Act, the county courts can issue writs of execu- 
tion against the debtor's goods, or, in case oKf fraud, against 
his person. 
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cute an appeal against such order, without giving any 
such notice or becoming bound as aforesaid, and every 
such last-mentioned appeal shall thereupon be allowed 
by the order of such aistrict or county court, and shall 
have such other effect as any other appeal under this Act. 

40. Where any order allowing an appeal has been Proceed- 
made as aforesaid, the person thereby aUowed to appeal ings on 
shall within three calendar months present a petition to appeaL 
the Court of Chancery, setting forth the order appealed 
against, and the order allowing such appeal, and praying 

such relief as the case may require ; and upon the hear- 
ing of such petition the court may confirm, vary, or re- 
verse the oraer appealed against, or may remit such order 
to the district court of bankruptcy or county court by 
which the same was made, with or without any declara- 
tion or directions of the Court of Chancery in relation 
thereto, or may proceed in relation to the charity to 
which such order relates as in the case of an application 
under this Act to a judge of the Court of Chancery at 
chambers, and any judge of such court sitting at cham- 
bers or in open court may make or give any such orders 
or directions in relation to the matter of such order as he 
may see fit, or the court may make such other order in 
relation to the matter of anv such appeal as to the court 
may seem just, and as mignt be made in the case of a 
suit regularly instituted, or a petition, as the case may 
require ; ana in case the party allowed to appeal do not 
within such three calendar months present such petition 
•f appeal, the order against which such appeal was 
allowed shall be final; and in case any costs adjudged on Bond to 
any such appeal to be paid by the party allowed to ap- prosecute 
peal be not paid, such bond as aforesaid may be put in .appeal may 
suit, and the money to be recovered on every such bond be put in 
shall be applied to indemnify the charity estate or the s^^* 
person damnified, or otherwise in such manner as tne 
justice of the case may require, and the court or judge by 
whom such appeal may have been heard shall think fit. 

41. Provided always, that no judge of the Court of No Chan- 
Chancery, nor any district court of bankruptcy or county eery judge, 
court, shall upon any proceedings under this Act have or district 
jurisdiction to try or determine the title at law or in or county 
equity to any real or personal property, or any term or court, in 
interest therein, as between any charity, or the trustee proceed- 
thereof, and any person holding or claiming such real or j"?® under 
personal property, term, or interest adversely to such *"" ^®* ^ 
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Act. 
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charity, or to try or determine any qaestion as to the 
existence or extent of any charge or trust (a). 

42. Before any application shall be made to any judge 
of the Court of Chancery, or to any district court of 
bankruptcy or county court, under any of the provisions 
herein contained {b) for the establishment or alteration of 
a scheme or the appointment or removal of any trustees 
or trustee, notice in writing of such intended application 
shall be given in such form and manner as the said board 
shall have directed (c) ; and if the order be that such no- 
tice be affixed to or near the door of any parish or dis- 
trict church, the incumbent and churchwardens of such 
parish or district are hereby respectively required to allow 
such notice to be affixed and to remain so affixed during 
such period, not less than fifteen days, as the said board 
shall nave ordered ; and in any case in which the order 
shall be that such notice shall be affixed to any place, eri- 
dence that the same has been so affixed shall be deemed 
and taken as prvmdfade evidence that it has remained 
affixed during the period prescribed by the board. 

43. £very application to any judge or court under the 
jurisdiction created or conferrea by any of the provisions 
of this Act, may be made by her Majest]r's Attorney- 
General, or, subject to the provisions aforesaid (c2), by all 
or any one or more of the trustees or persons administer- 
ing or claiming to administer, or interested in the charity 
wMch shall be the subject of such application, or any two 
or more inhabitants of any parish or place within which 
the charity is administered or applicable ; and it shall be 



(a) Under sect. 15, the board are precluded from requiring 
information from parties claiming to hold property adversely to 
a charity, or free from any trust ; under sect. 17, notice to the 
board is required of any suit (except it be adverse to a charity, 
or by some party claiming property adversely to a charity); and, 
with that exception, no suit can be entertained without their 
sanction, or that of the Attorney-General, " relating to any 
charity.'' It should seem that these words override the present 
clause; and that no suit on behalf of any charity, for any pur- 
pose, can be instituted, except vrith the sanction of the board or 
the Attorney- General. Therefore, though the board cannot 
originate, it may prevent, proceedings to try questions of title 
or trust, or as to the existence or extent of any trust. 

ip) See sect. 28. 

(c) See sect. 17. 
. {d) See sect. 17. 
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lawful for her Majesty's Attorney-General for the time Attorney- 
being, acting ex officio^ to make application by petition Cveneral 
to the Court of Chancery with respect to any charity un- ™*y P®^*" 
der the provisions of the Act passed in the fifty-second ^^^ n'^" q 
year of kins George the Third, chapter one hundred and ^^ueo.o, 
one, or under the provisions of any Act or Acts passed ^* 
or to be passed authorising the application to the same 
court by petition according to the provisions of the said 
Act (a). 

44. For the purposes of determining the jurisdiction Statement 
under this Act with respect to any charity, or the right in certifi- 
to appeal from the determination of a jud^e of the Court cate of 
of Chuicery, it shall be lawful for the said board to de- hoard of 
clare, according to such judgment as they may be able to *^® amount 
form upon the returns or statements before them in rela- ®J >ncome 
tion to any charity, whether the ^ross annual income for ^f ^^1 
the time being of such charitv does or does not exceed k^^fgci^f 
thirty pounds or one hundred pounds (as the case may evidence 
requure), and a statement in any certificate or order of the ^^^ deter- 
said board that according to such judgment as afore- mining the 
said the gross yearly income of any charity does or does jurisdiction 
not exceed thirtv pounds or one hundred pounds shall or proceed- 
be sufficient eviaence of the amount of the gross annual ings under 
income of such charity, for the purpose of determining this Act, 
such jurisdiction or right to appeal as aforesaid; and any 
certificate or order made by the said board under this 
Act, authorising any proceeding or application concern- 
ing anv charity to be taken or made to any district court 
of bankruptcy or county court or to the Court of Chan- 
cery or any judge thereof, shall state that the gross annual 
income for the time being of such charity does not exceed 
thirty pounds, or does exceed thirty pounds (as the case 
may be) : Provided always, that where any charity, or Proviso as 
the trustees thereof, in addition to the principal endow- to particu- 
ment for its general objects and purposes, shall be pos- ^^ endow- 
sessed of or entitled to any other endowment for any ^^^^* 
particular or special object or purpose arising out of or 
in its nature or application connected with the general 
objects or purposes of such charity, it shall be lawful for 
the said boara, having regard to the circumstances of 
each such case, and to the object and extent of the pro- 
posed application and litigation, to determine whether 
such endowment for such particular or special object or 
purpose should, for the purposes of jurisdiction and pro- 

(a) See Introduction. 
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ceedings under this Act, be coDsidered and treated as 

formiog part of the general endowment of the charity, or 

as a separate or independent charity, and such board 

shall frame their certincate or order accordingly. 

Lord Chan- 45. The Lord Chancellor shall make such orders for 

cellor to regulating proceedings by and before the judges of dis- 

make trict courts of bankruptcy and county courts under this 

orders for Act, and for fixing and determining the fees to be taken 

regulating in respect of such proceedings, as he may see fit ; and, 

pro<5**^" subject to such orders, such judges may regulate the 

mgs before proceedings before them respectively so as to render them 

district and ^ summary and inexpensive as conveniently may be. 

courts. Judges to regulate proceedings. 

Beservation 46. Nothing herein contained shall diminish or detract 

of rights from any right or privilege which by any rule or practice 

and privi- of the Court of Chancery, or by the construction of law, 

leges of now subsists for the preference or the exclusive or special 

Church of benefit of the Church of England, or the members of the 

England game church, in settling any scheme for the regulation of 

^^^®" any charity, or in the appointment or removal of trustees, 

spect to ^j. generally in the application or management of any 
chanties. ^^^^^ ^^^^ 



(a) If there be nothing in the will of the founder, showing 
that the intended benefits are to be confined to members of the 
Church of England, the master would be justified in appoint- 
ing as trustees parties not members of that church. — In re 
Norwich Charities, 2 M. & K. 275. But where the trust is, 
generally for the service and worship of God, the court will look 
to the doctrines at the time of its foundation, not allowed by 
law to be preached, in order to determine the opinions of the 
founder, and will decree that the trust is not to be applied to 
the maintenance of opinions opposed to those which they ascer- 
taibed to have been the founder's. Thus, such a trust founded 
while the Act of William III. against Unitarians was in force, 
cannot be applied to the maintenance of Unitarianism.— ^//or- 
ney 'General v. Pearson, 7 Sim. 201. In directing a new scheme 
for the application of funds originally given for the benefit of 
the parishioners of B., that of education being among the bene- 
fits provided for, the court refused to sanction any but a reli- 
gious education according to the principles of the Church of 
England ; and that the master and mistress, and teachers, should 
be members thereof. — Attorney-General y, Cullun*, 1 Y. & C. 
(N. S.) 411. On a charity for the instruction of children in 
literature and learning, it was held, that the children of Church- 
men were entitled to no preference {Attorney 'General v. 
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47. The secretary for the time being of the said board Secretary 
shall by virtue of his appointment be the treasurer of to be trea- 
public charities ; and such treasurer shall, for the pur- surer of 
poses of taking, holding, conveying, assigning, trans- charities ; 
ferring, and transmitting real property, including lease- ^"^^ ^^' 
holds for lives or years, be a corporation sole by the ^^^^^ ^ "^ 
name of " The Treasurer of Public Charities," and by J. «>n>ora. 
that name shall have perpetual succession, and plead and ^^°' 

be impleaded before all courts, justices, and others. 

48. Where any land, or any term or estate therein. Land 
holden upon trust for any charity, shall be vested in any holden 
persons other than the persons acting in the adminis- upon trust 
tration and application of the rents ; or where there shall for a 

be no trustees thereof, or the trustees, or any of them, chanty, 
shall be unwilling to act, or it shall be uncertain in whom subject to 
such land, term or estate, shall be vested, or all or any jijnsdiction 
of the persons in whom such land, term or estate, ahaU JJ Court of 
be vested, cannot be found, or shall be under age, C°*'*^'7 
lunatic, or bf unsound mind (whether found such by -^j-? m^y 
inquisition or not), or otherwise incapable of acting, or |^ vested 
shall be out of the jurisdiction or not amenable to the intreasurer. 
process of the Court of Chancery, or where by reason of 
the reduced number of trustees or other causes a valid 
appointment of new trustees cannot be made (a), or where 



Bishcp of Worcester, 18 L. T. 86) ; though, if it were proved 
that the founder was a Churchman, the trustees ought to be so. 
-^Attomey-Oeneral Y.Fitzgerald, 17 L.T. 296. 

(a) By Mr. Headlam's Trustee Act of 1850 (13 and 14 
Vict. c. 60, sect. 32), it is enacted that "whenever it shall be 
expedient to appoint a new trustee or new trustees," (under 
which it has been held that more than one trustee can be 
appointed, even where the will or deed creating the trust 
only nominated one {Ex parte Tunstall, 15 Jur. 1645),) 
'* and it shall be found inexpedient, difficult, or impracticable 
so to do without the assistance of the Court of Chancery, the 
court may make an order appointing new trustees, either in 
substitution for, or in addition to, any existing trustee or trus- 
tees ;'' and by sect. 45 it is enacted that this power may be 
exercised as to any charity over which the court would have 
jurisdiction upon suit duly instituted. Mr. Headlam very 
justly observes, *' Should those sections be found to work prac- 
tically, it is scarcely possible to conceive a more ready and 
inexpensive mode by which trustees of charities may here- 
after be appointed, and the property subject to the trust vested 
in them when they are appointed." But the purview of the 
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by reason of the expenses incident to the appointment of 
new trustees, and the conveyance or assignment of sach 
land, term or estate, to such new trustees, it shall appear 
to the Court of Chancery, or to any judge of such court 
or of any court having jurisdiction with respect to such 
charity under this Act, aesirable so to do (a), such court 
or judge may order that such land, term or estate, be 
vested in such treasurer, and thereupon the same shall 
vest in such treasurer and his successors for all the 
estate and interest holden in trust for the charity as afore- 
said, without any conveyance or assurance thereof (6); 
ProfiM. but no such vesting order as aforesaid shall be made in 
respect of any land, or term or estate as aforesaid, holden 
in trust as aforesaid* vested in a corporation, without the 
consent of the corporation ; and no such vesting order 
shall take effect in respect of any copyhold land without 
the consent of the lord of the manor ; and the Court of 
Chancery, or such judge, may direct such periodical or 
other payment, as such court or judp^e may think fit, to 
be made to the lord of the manor, in compensation for 



above section is simply for the purpose of securing the legal 
title, as sect. 80 enacts that the treasurer is to be a ban 
trustee, and permit the persons acting in the administration of 
the trust to have the control of the income. Where there are 
no trustees, the court must, under Mr. Headlam's Act, appoint 
trustees for the purpose of administering the funds other thai 
the treasurer; but then any application for these purposei 
must be with the assent of the board. — See sect. 27. Under 
the trustee Act, the court could not appoint new trustees tf 
there were no subsisting trustee (Re Hazeldene, 16 Jur. 853); 
nor if there were trustees acting as such de facto* — Ex parti 
Hadlera, 5 De Gex and Smale, 67. 

(a) The words of the Act are large, and necessarily so; 
for, under the Trustee Act, it has been held that the 
words ** incapable to act'' in a power to appoint new trus- 
tees do not include the case of the trustee becoming bankrupt 
(Turner v. Maule, 15 Jur. 761 ; Re Watte, 20 L. J., Ch. 337 ; 9 
Hare, 101) ; though it is otherwise if he have also gone out of 1 
the jurisdiction (Re ElUotfe Eetate, 17 L. J. 162) ; and a per- J 
manent residence out of the jurisdiction is a good reason, if 
not for removing the trustee (Re Mais, 21 L. J., Ch. 75)1 tt 
least for appointing a new one— O'/Set/^ v. Aldereon, 8 Hare, 
101. 

(b) This will have a simflar effect and construction to the 
34th section of Mr. Headlam's Trustee Act (vide etgnra), or the 
vesting clauses of the Bankruptcy Acts. 



\ 
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fines or other profits which would have become due upon 
death or admittance of tenants. 

49. It shall be lawful for any court or judge by whom Orders may 
respectively any such vesting order may have been made, he made 
or for any other court or judge having jurisdiction in f^'^^®!?"^ 
the matter, if it shaU so seem fit to such court or judge, j^*^"* ^^"^ 
from time to time to order that all or any part of the ^ t^^YJ^s- 
land, term or estate, which shall for the time being be Jv^?y * 
vested in the said treasurer by virtue of any such vesting ^' 
order as aforesaid, shall be devested, and that the same 

shall be vested in the acting trustees or trustee for the 
time being of the charity ; and such last-mentioned order 
shall operate to vest such land, term and estate, in the 
trustees or trustee therein named without any convey- 
ance or assurance (a). 

50. Subject to the orders and directions of the Court Treasurer 
of Chancery or of any such judge, such treasurer shall *o he a bare 
be deemed a bare trustee, and shall permit the persons ^I'ustee. 
acting in the administration of the charity to have the 
possession, management, and control of the trust estates, 

and the application of the income thereof, as if the same 
bad been vested in them (6). 

51. The secretary for the time being of the said board, Judge may 
and such other public officer or officers as the Lord ^^^^ *™8" 
Chancellor shall appoint, shall be official trustees of ^^^^».^^'> 
charitable funds, and where trustees or other persons T^^^^ 
having in their names, or in the name of any deceased f ^^ ' . ' 
person of whom they are representatives,' in the books ^ g chwitv 
of the Bank of England, or of the East India or ^m^^^ ^ 
8<mth Sea Company, or of any other public company, his juris- 
any annuities, stock, or shares, or holding any govern- diction to 
ment or parliamentary or other securities in trust for any transfer 
charity, shall be desirous to transfer or deposit the same game to 

to or with the said official trustees in trust for such official 
charity, or where any persons shaU be desirous of trans- trustees. 
ferring or depositing as aforesaid any annuities, stocks, 
shares, or securities for discharging any legacy or charge 
given or made to or for the benefit of any charity, or 
where it shall appear to the Court of Chancery, or to 



(a) See sect. 35 of the Trustee Act. 

(b) Where there are no trustees, the court can, under the 
Trustees Act, appoint them (for the purpose of administration), 
subject to the provisions of the present Act as to the control 
of the board.— See sect. 17 ; see also note to clause 48. 
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any judge of such court, or of any district Court of 
Bankruptcy, or county court bavinf^ jurisdiction under 
this Act, that any annuities, stock, shares, or securities 
held in trust for any charity ought, for the purpose of 
security or convenient administration, to be transferred 
or deposited as aforesaid, it shall be lawful for such court 
or judge to order the transfer or deposit of such an- 
nuities, stock, shares, or securities to or with such official 
trustees (a). 
Secretary 52. The secretary of the said board shall keep separate 
to keep accounts of the annuities, stock, shares, and securities 
separate belonging to each separate charity, and the said official 
accounts of trustees shall pay the dividends or interest or income 
funds of thereof to the trustees or persons acting in the adminis- 
c^h tration of such charity, or otherwise dispose thereof, and 

charity. transfer such annuities, stock, shares, or securities (when 
occasion shall require), as the Court of Chancery, or any 
judge of such court, or of any district court of bank- 
ruptcy, or county court having jurisdiction under this 
Act, or other lawful authority, shall direct. 
Trustees ^^* ^^ ^^^^ be lawful for any trustees or other persons 

maydeposit l^^^inff the custody of any deeds or muniments of or 
deeds, &c., relating to such charity to deposit the same for security 
for security in a repository which may be provided by the said board, 
in a repo- subject to any regulations to be made by the said board 
sitory pro- under this Act. 
vided by the board. 

Power to 54. Where upon the application of any trustees or 
board to other persons concerned in the management or adminis- 
frame tration of any charity, or interested in the benefits thereof 

schemes (aujj af^^r such examination or inquiry as the board may 
for the think necessary in relation thereto), or upon any report of 
appropna- ^^ inspector, or information otherwise obtained by the 
chMitable ®^^ board under this Act, with relation to any charity, 
nroDcrty ^* ®^*^^ appear to the said board to be desirable to have a 
to wied "^''^ scheme for the application or management of the 
tj^tg^ charity, and such new scheme as contemplated or consi- 
dered desirable by the board cannot be, or it shall in the 
opinion of the board be doubtful whether it can be car- 
ried into complete effect by the Court of Chncexy, or by 
any district or county court under the jurisdiction 
created by this Act, or otherwise than by the authority 



(a) See sect. 31 of the Trustee Act ; and see also Trustee 
Relief Acts, 10 & 11 Vict. c. 96, sect. 1, and 12 & 13 Vict. 
C.74. 
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of Parliament (a), it sbaU be lawful for the said board in 
every such case provisionally to approve and certify such 
new scheme in the manner and suDJect to the regulations 
hereinafter mentioned. 

55. One month at least before any such new scheme Notice to 
shall be so provisionally approved, notice thereof shall be be given 
given in such manner as the board may in each case con- before 
sider proper or expedient for ensuring due publicity, and approval of 
every such notice shall contain such particulars of the schemes, 
proposed scheme as the said board think 6t, and as shall spd objec- 
be deemed by the said board sufficient to show the Jj°^* ™*y 
nature of such scheme, and where the nature thereof |*®*J?"™jJ' 
cannot conveniently be shown in the said notice, such ^" .^ 
notice shall refer to some convenient place within the ^n*o/Se 
parish or district, and to the office in London of the ^^^i^, 
registrar of county courts judgments, where a copy of the 
proposed scheme shall be deposited and may be in- 
spected, and every such notice shall require any objec- 
tions to such scheme to be stated or transmitted to the 
said board or their secretary within one month from the 
time when the notice shall have been given. 



(a) See, as to this, note to clause 17. . See also Attorney^ 
General v. Dalion, 13 Beav. 141.; 20 L. J., Ch. 569. 

Under former Acts (Sir S. Romilly's Act, 52 Geo. III. c. 18, 
and Sir E. Wilmot's Act, 3 & 4 Vict. c. 7) petitions could be pre- 
sented to the court praying permission to go to parliament for 
a new scheme ; but though the court had jurisdiction to autho- 
rize such applications, it was laid down that it would be exer- 
cised very sparingly, and that the evidence did not show a case 
sufficient to justify its exercise, if it were merely sought to 
extend the benefit of the charity beyond the place in which it 
was founded. — Be EtwaU Hospital and Repton School, 18 
L. T. 251. 

Where an Act of parliament has provided for the appUcation 
of the surplus funds of a charity, but the mode of application 
thereby pointed out has become inexpedient or useless, the court 
has jurisdiction, upon the petition of the trustees under Sir S. 
Romilly's Act, to direct an inquiry before the Master as to the 
expediency of applying for another Act of parliament to autho- 
rize an application of the surplus in a different mode. — Re 
Shrewsbury Grammar School, 19 L. J., Ch. 287. 

The reason for requiring the approbation of the court for such 
applications to parliament was, that without such authority the 
costs of the application could not be paid out of the trust fiinds, 
asothervrise it might. — Attorney-General v. Corp. of Norwich, 
12 Jur. 423. Of course a similar result will follow the approval 
of such applications by the conunissioners under this Act. 
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56. If after such notice as aforesaid any objectioDs or 
suggestions shall be made, the board shall consider the 
same, and may thereupon, if to them it shall seem fit, 
alter or modify the scheme according to anv such objec- 
tions or suggestions; and after all such objections and 
suggestions, if any, have been disposed of, or if no such 
objections or suggestions shall have been made, the 
board, in case they shall not think fit to refer such scheme 
to an inspector under the provision next hereinafter 
contained, may proceed to approve such scheme, and to 
certify the same in manner hereinafter mentioned. 

67* Upon the requisition of any person interested in 
the chanty in question (in case the said board after due 
consideration shall be of opinion that there are sufi&cient 
grounds for complying with such requisition), or in any 
other case, if the said board shall consider it desirable, 
the matter of any scheme in question may be referred by 
the said board to one of their inspectors, and such in- 
spector shall thereupon proceed to make a local inquiry 
and examination into the matter of the scheme in ques- 
tion, and for the purposes of such inquiry, such inspector 
may hold a sitting or sittings in some convenient place 
in the parish or one of the parishes or the district to or in 
which respectively the charity in question is wholly or 
partially situated or is administered, and may take and 
receive any evidence and information, and hear and 
inquire into any objections or questions relating to the 
scheme or charity m question, and may from time to 
time adjourn any such sitting, and public notice shall be 
given by such inspector of every such sitting (except an 
adjourned sitting) fourteen days at the least before the 
holding thereof, in such other mode as in the judgment 
of the said board shall be sufficient to ensure publici^. 

58. Every inspector to whom any such matter shaJlbe 
referred shall report in writing to the said board the 
result of his inquiry, and whether in his opinion the 
scheme in question should be approved with or without 
any alteration or modification thereof, and such report 
shall specify or indicate the alterations (if any) which 
such inspector shall consider desirable, with the reasons 
for the same, and also the nature of the objections (if 
any) which shall have been made to the scheme, and the 
opinion of the said inspector thereon, and the said board 
shall consider such report, and if, as the result of such 
report or after further inquiry, they shall be satisfied 
therewith, they may proceed to approve the scheme hi 
question either with or without any alteration, and to 
certify the same in manner hereinafter mentioned. 
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59. Every scheme to be approved by the said board Schemes 
shall be certified b^ them, and for that purpose shall be ^ben ap- 
embodied in a certificate to be made by the said board, proved to 
and sealed with their seal ; and in every case a copjr of J® certified 
such certificate shall be deposited in some convenient ^ ^ 
place within the parish or one of the parishes or the dis- ^^ ' « 
trict in wldch the charity in question shall wholly or par- g^ch certi- 
tially be situated or administered, and at the office in ^^^ ^ ^ 
London of the registrar of county courts judgments, and deposited 
a notice shall also be f^iven, in such manner as the board in the 
shall direct, which notice shall refer to the certificate so parish or 
deposited, and shall state the intention of the board to district, 
proceed with the scheme thereby certified. and notice given. 

60. The said board shall in the month of February in Annual 
every year make a report to her Majesty of aU their pro- report to 
ceedings during the preceding year up to the thirty-first he laid 
day of December then last, and such report shall, within hefore Par- 
fourteenda^s after the making thereof, be laid before both liament, 
Houses of Parliament, if Parliament be then sitting, which shall 
or otherwise within fourteen days after the meeting set forth 
thereof; and in such report the said board shall specially ^ the 
distinguish and set forth in full all the schemes (if any) schem^ 
approved by them under the provisions lastly hereinbe- *Pproved. 
fore contained, together with the grounds of such their 
approval, and the objections (if any) which have been made 
uereto, and all proceedings had in respect of such ob- 

1'ections and the grounds on which any such objections 
lave been overruled ; and in case it shall be enacted by 
any Act of Parliament that any such scheme or schemes 
so certified shall be confirmed and take effect, either with 
or without any alterations or modifications thereof respec- 
tively, every such Act shall be deemed a Public General 
Act. 

61. The trustees or persons acting in the administra- Accounts 
tion of every charity shall, in books to be kept by them of trustees 
for that purpose, regularly enter or cause to be entered of charities 
full and true accounts of all money received and paid re- to be deli- 
spectively on account of such charity, and on or before ^^f^d to 
the twenty-fifth day of March in every year, or on or be- *5® clerks 
fore such other day as shall or may be fixed and ap- ^^ county 
pointed for that purpose by the said board, shdl cause a ^^^^^ . 
statement in writing to be made of the income and reve- ^be^ J^f^e 
Hues, whether actually paid or then due, and the actual ^^d to the 
receipts and expenditure of such charity for the year board, 
ending on the thirty-first day of December then next pre- 
ceding, or on some other convenient day to be fixed and 
appointed for that purpose by the said board, and also a 
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balance sheet containing a clear statement of the balance 
of such account, which statement and balance sheet re- 
spectively shall be certified under the hand of some one 
or more of such trustees or persons (and audited by the 
auditor of such charity, if any there be) ; and as to every 
charity whose gross annual income for the time beinff 
shall not exceed thirty pounds, every such statement and 
balance sheet respectively, or a duplicate or true copy 
thereof respectively, shall be delivered or sent by such 
trustees or persons free of charge to the clerk of the 
county court or some one of the county courts (if more 
than one) to whose jurisdiction such charity may be sub- 
ject under this Act (in case such charity be subject to 
the jurisdiction of any county court under this Act), or 
if such charity not subject to the jurisdiction of 
any county court, then to the clerk of the county court for 
the district or any one of the districts (if more than 
one) wherein or nearest adjoining whereto such cha- 
rity is established, or the property thereof (in whole 
or part) is situate or administered and distributed ; and 
as to every charity whose gross annual income for the 
time being shall exceed thirty pounds, every such state- 
ment and balance sheet, or a duplicate or true copy there- 
of respectively (unless the said board shall otherwise 
direct), shall be delivered or sent free of charge to the 
clerk of the peace for the county or the division of the 
county, or some one of the counties or divisions of coun- 
ties (if more than one) in which the charity is established, 
or the property thereof is wholly or partially situated or 
administered and distributed ; and every such statement 
and balance sheet, or a duplicate or true copy thereof 
respectively, shall be kept and registered without fee or 
reward by the registrar of county courts judgments or 
the clerk of such county court, and the clerk of the peace 
of such county or division respectively, and shall be open 
to the inspection of all persons, at til seasonable hours, 
on payment of the sum of one shilling to the registrar or 
clerk for every such inspection ; and any person may re- 
quire and have a copy of any such statement and balance 
sheet, or of any part thereof, paying therefore to such re- 
gistrar or clerk after the rate of twopence for every 
seventy-two words or figures ; and a duplicate or copy m 
every such statement and balance sheet to be made 
according to the foregoing provision, so certified and 
audited as aforesaid, shall be delivered or transmitted, 
through the post or otherwise, free of charge, by such 
trustees or other persons, to the said board, on or before 
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the said twenty-fifth day of March in every year, or such 
other day as may be fixed and appointed by the said 
hoard as aforesaid ; and the said board may from time 
to time by any order direct that the statement and balance 
•heety or a duplicate or true copy thereof respectively, of 
the accounts of any charity whose f^ross annual in- 
come exceeds thirty pounds shall be delivered or sent to 
the clerk of the county court in the same manner as if 
the income of such charity did not exceed thirty pounds ; 
and the said board may make and give such further and 
other orders and directions in relation to the delivery 
and publication of such accounts, and the form thereof, 
as they may think fit, which directions and orders shall 
be oblififatorv on and obeyed by all such trustees and 
persons as aforesaid (a). 

(c) The Court of Chancery can direct accounts of charities, 
even finom the date of the first foandation, if the niisapplica- 
tion have been gross ; but under other circumstances it may be 
from the last appointment of trustees. — Attorney' General "v. 
Newbury y 3 Myl. & K. 147. The court has a discretion in 
charity cases as to the prosecution of accounts and inquiries, 
and refused them when the result could not be beneficial, but 
otherwise, to the interests of the charity. — Attorney- Generals, 
Sherman,2 Beav. 104. 

Where the objects of a charity are numerous, and the 
sums to be distributed small, the party charged with the dis- 
tribution of the charity fund will be directed to bring annually 
a debtor and creditor account before the Attorn cy- Ge neral ; 
and that notwithstanding there is a regular auditor of the ac- 
counts of the charity. — Attorney-General v. Donnington Hos- 
pUml 16 Jur. 899. 

The principles on which accounts are taken in cases of cha- 
rity, on a decree in Chancery, have been elucidated in a recent 
case, in which the Master was directed to charge the defendants 
with the rents of some Charity property, from the filing of the 
information, come to the hands of the defendants; and the Mas- 
ter charged them with rents accrued before but paid after that 
period ; and his report was confirmed. The court held that 
there was no plain mistake in the mode of taking the ac- 
counts, and declined to interfere except upon a rehearing. 
.-^Attorney-General y. Drapers' Company^ 10 Beav. 558. 

In a late case, it was laid down, that though a trustee for a 
public Charity is not called on for twenty years, by the body to 
whom he is answerable, to render his accounts, it is his duty 
to render the accounts to such body without requisition ; and if 
he do not, he is liable to the costs of an information filed to 
cbmpel an account, even although in the end the charity prove 

H 
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Exemp- 62. This Act shall not extend to the universities of 

tions from Oxford, Camhridge, London, or Durham, or any college 
the opera- or hall in the said universities of Oxford, Cambridge, and 
tionof Act. Durham, or to any cathedral or collegiate church, or to 
any building registered as a place of meeting for religious 
worship with the registrar general of births, deaths, or 
marriages in England and Wales, and hondfide used as 
a place of meeting for religious worship (a) ; nor shall 
this Act, for the period of two years from the passing 
thereof extend or be in any manner applied to charities 
or institutions, the funds or income of which are applic- 
able exclusively for the benefit of persons of the Uoman 
Catholic persuasion, and which are under the superintend- 
ence or control of persons of that persuasion, nor shall 
this Act extend or be applied to the commissioners 
of Queen Anne's Bounty, or to the British Museum, 
or to any friendly or benefit society, or savings bank, 
or any institution, establishment, or society for religions 
or other charitable purposes, or to the auxiliary or branch 
associations connected therewith, wholly maintained by 
voluntary contributions, or any bookselling or publish- 
ing business carried on by or under the direction of 
any society wholly or partially exempted from this Act, 
so far as such business is or shall be carried on by means 
of voluntary contributions only, or the capital or stock 
ProTisions of such business ; and where any charity is maintained 
as to chari- partly by voluntary subscriptions and partly by income 
ties sup arising from any endowment, the powers and provisions 
ported of the Act shall, with respect to such charity, extend and 

partly by apply to the income from endowment only, to the exclu- 
voluntary giQ^ of voluntary subscriptions, and the application there- 
subscnp- Qf . g,j(j jjQ donation or bequest unto or in trust for any 
ions. g^^j^ charity as last aforesaid, of which no special appli- 

cation or appropriation shall be directed or declared by 
the donor or testator, and which may legally be applied 
by the governing or managing body of such charity as 
income in aid of the voluntary subscriptions, shall be 
subject to the jurisdiction or control of the said board, 
or the powers or provisions of this Act ; and no portion 
of any such donation or bequest as last aforesaid, or of 
any voluntary subscription, which is now or shall or may 

to be indebted to the trustee.— ^^^omey-(T«iera/ v. GibU^ De 
Gex and Smale, 115. 

(a) This clearly excludes trusts for the support of the places 
of worship themselves; ^ittprc, as to trusts for the support (rf ; 
the minUtert ? The same principle appears to apply. 
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firom time to time be eet apart or appropriated and in- 
rested by the governing or managing body of the cha- 
rity, for the pnrpoae of being held and applied or ex- 
pended for or to some defined and specific object or pur- 
pose connected with such charity, in pursuance of any 
role or resolution made or adopted by the governing or 
managing body of such charity, or of any donation or 
bequest in aid of any fund so set apart or appropriated 
for any such object or purpose as aforesaid, snail be sub- 
ject to the jurisdiction or control of the said board or the 
powers or provisions of this Act ; and nothing in this Act 
shall subject the funds or property of any missionary or 
otfier similar society, or the missionaries, teachers, or 
officers of such society, or of any branch thereof, which 
funds or property shidl not be within the limits of Eng- 
land or Wales, to the jurisdiction of the said board: 
Fh>vided always, that the said exemption shall not ex- 
tend to any cathedral, collegiate, chapter, or other schools. 

63. It shall be lawful for any of the charities exempted Exempted 
firom the operation of this Act, by order or resolution charities 
dnlv made in conformity with the constitution or rules of may peti- 
soch charity (and which in that case only shall be bind- tion com- 
ing), to apply by petition to the commissioners to have missioners 
the benefit of this Act either generally or as to any of the ^° ^^^^ 
provisions herein contained ; and such petition shall be ^^®^* 
under the seal of such charity if incorporated, and if not, ^* 
then under the hands of the major part of the trustees 

and governing body of such charity ; and in such case 
it shall be lawful for the commissioners, if they shall 
think fit, to make an order in conformity with such ap- 
plication, and such charity shall thenceforth be entitled 
to and be bound by all the provisions of this Act, if ad- 
mitted generally thereto, or by such of the enactments 
thereof as shall be mentioned and specified in such order 
of the commissioners, but in either case in the same 
manner as if such charity had not been exempted from 
this Act, or such exemption had not extended to the 
enactments specified in such order. 

64. Providfed also. That if any question or dispute shall Disputes 
arise among the members of any charity exempted from among 
the operation of this Act in relation to any office, or the members 
fitness or disqualification of any trustee or officer, or his of exempted 
election or removal, or generally in relation to the ma- charities 
nagement of the charity, it shall be lawful for two-thirds may be re- 
of the members present at any special meeting, duly con- ferred to 
yened by notice for the purpose, in the same manner in arbitration 

h2 
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any judge of such court, or of any district Court of 
Bankruptcy, or county court haviDf( jurisdiction under 
this Act, that any annuities, stock, shares, or securities 
held in trust for any charity oufOit, for the purpose of 
security or convenient administration, to be transferred 
or deposited as aforesaid, it shall be lawful for such court 
or judge to order the transfer or deposit of such an- 
nuities, stock, shares, or securities to or with such official 
trustees (a). 

52. The secretary of the said board shall keep separate 
accounts of the annuities, stock, shares, and securities 
belonging to each separate charity, and the said official 
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accounts of trustees shall pay the dividends or interest or income 
thereof to the trustees or persons acting in the adminis- 
tration of such charity, or otherwise dispose thereof, and 
transfer such annuities, stock, shares, or securities (when 
occasion shall require), as the Court of Chancery, or any 
judge of such court, or of any district court of bank- 
ruptcy, or county court having jurisdiction under this 
Act, or other lawful authority, shall direct. 

53. It shall be lawful for any trustees or other persons 

may deposit l^^^iiig the custody of any deeds or muniments of or 
deeds, &c., relating to such charity to deposit the same for security 
for security in a repository which may be provided by the said board, 
in a repo- subject to any regulations to be made by the said board 
sitory pro- under this Act. 
vided by the board. 

Power to 54. Where upon the application of any trustees or 
board to other persons concerned in the management or adminis- 
tration of any charity, or interested in the benefits thereof 
(and after such examination or inquiry as the board may 
think necessary in relation thereto), or upon any report of 
an inspector, or information otherwise obtained oy the 
said board under this Act, with relation to any charity, 
it shall appear to the said board to be desirable to have a 
new scheme for the application or management of the 
charity, and such new scheme as contemplated or consi- 
dered desirable by the board cannot be, or it shall in the | 
opinion of the board be doubtful whether it can be car- | 
ried into complete effect by the Court of Chncery, or by | 
any district or county court under the jurisdiction j 
created by this Act, or otherwise than by the authority I 

(a) See sect. 31 of the Trustee Act ; and see also Trustee 
Relief Acts, 10 & 11 Yict. c. 96, sect. 1, and 12 & 13 Vict. 
C.74. 
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66. In the construction of this Act, except where the Interpreta- 
context or other provisions of the Act may require a dif- tion of 
ferent construction, the expression " Court of Chancery" terras. 
shall mean and include the Master of the Rolls and every 
judge of the Court of Chancery in England ; the expres- 
sion " Lord Chancellor " shall mean and include the Lord 
Chancellor of Great Britain and the Lord Keeper and 
Commissioners of the Great Seal of Great Britain for the 
time being; the expressions "District Court of Bank- 
ruptcy *' and " District Court " shall mean and include 
every district court of bankruptcy established or to be 
established under the Act of the fifth and sixth years of 
the reign of her present Majesty, chapter twenty-two, or 
under any other Act or Acts passed or to be passed for 
the alteration or amendment or the extension of the same 
Act, or for the establishment of any district court or 
courts of bankruptcy in England or Wales, and every 
commissioner or judge of every such district court ; the 
expression "Countv Court" shall mean and include 
every county court holden or established or to be holden 
or established under the Act of the ninth and tenth years 
of her Majesty, chapter ninety-five, or any Act or Acts 
passed or to be passed for the alteration or extension of 
the same Act, and every judge of any such court; 
the expression "Charity" shall mean every endowed 
foundation and institution taking or to take effect in 
England or Wales, and coming within the meaning, pur- 
view, or interpretation of the statute of the forty-third 
year of Queen Elizabeth, chapter four, or as to which, or 
the,administration of the revenues or property whereof, the 
Court of Chancery has or may exercise jurisdiction (a) ; 
the expression " Trustee " of any charity shall mean and 
include every person and corporation seised or possessed 
of or entitled to any real or personal estate, or any inter- 
est therein, in trust for or for the benefit of such charity, or 
all or any of the objects or purposes thereof'CJ), and every 
member of any such corporation; and the expression " the 
Board " shall mean the said charity commissioners sitting 
as a board under this Act ; and the expression " Endow- 
ment " shall mean and include all lands and real estate 
whatsoever, of any tenure, and any charge thereon, or 
interest therein, and all stocks, funds, monies, securities, 
investments, and personal estate whatsoever, which shall 

(a) See the Introduction, and note to clause 1. 
iP) See note to clause 1. 
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any judge of such court, or of any district Court of 
Bankruptcy, or county court haviDf( jurisdiction under 
this Act, that any annuities, stock, shares, or securities 
held in trust for any charity ouf^ht, for the purpose of 
security or convenient administration, to be transferred 
or deposited as aforesaid, it shall be lawful for such court 
or judge to order the transfer or deposit of such an- 
nuities, stock, shares, or securities to or with such official 
trustees (a). 

52. The secretary of the said board shall keep separate 
accounts of the annuities, stock, shares, and securities 
belonging to each separate charity, and the said official 



funds of 

each 

charity. 



Trustees 



accounts of trustees shall pay the dividends or interest or income 
thereof to the trustees or persons acting in the adminis- 
tration of such charity, or otherwise dispose thereof, and 
transfer such annuities, stock, shares, or securities (when 
occasion shall require), as the Court of Chancery, or any 
judge of such court, or of any district court of bank- 
ruptcy, or county court having jurisdiction under this 
Act, or other lawful authority, shall direct. 

53. It shall be lawful for any trustees or other persons 

maydeposit having the custody of any deeds or muniments of or 
deeds, &c., relating to such charity to deposit the same for security 
for security in a repository which may be provided by the said board, 
in a repo- subject to any regulations to be made by the said board 
sitory pro- under this Act. 
vided by the board. 

Power to 54. Where upon the application of any trustees or 
board to other persons concerned in the management or adminis- 
tration of any charity, or interested in the benefits thereof 
(and after such examination or inquiry as the board may 
think necessary in relation thereto), or upon any report of 
an inspector, or information otherwise obtained oy the 
said board under this Act, with relation to any charity, 
it shall appear to the said board to be desirable to have a I 
new scheme for the application or management of the 
charity, and such new scheme as contemplated or consi- 
dered desirable by the board cannot be, or it shall in the 
opinion of the board be doubtful whether it can be car- 
ried into complete effect by the Court of Chncery, or by 
any district or county court under the jurisdictioii 
created by this Act, or otherwise than by the authority 



(a) See sect. 31 of the Trustee Act ; and see also Trustee 
Relief Acts, 10 & 11 Vict. c. 96, sect. 1, and 12 & 13 Vict. 
C.74. 
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APPENDIX. 



PRECEDENTS OF SCHEMES OF CHARITIES 
SETTLED IN CHANCERY. 



No. I. 

PRECEDENT OP A PAROCHIAL CHARITY 

SCHEME. 

IN CHANCERY. 

BETWEEN 

Her Majesty's Attoroey-Geaeral . . It^ormant, 

AND 

Beajamin Bovill, George Goldsmith 
Ivirby, Samuel Firmin, FraDcis Gwin- 
nett Green, Finney Eldershaw, and 
Henry Lewis Defendants, 

In pursuance of the order made in this cause, on the peti- 
tion of appeal of the informant, bearing date the 18th 
day of March, 1840, I have been attended by the soli- 
citors for all parties interested, and in their presence I 
liave considered of the several matters referred to me by 
the said order ; and it being thereby referred to me to 
approve of, and settle a proper scheme for the applica- 
tion and distribution of the income of the said charity, 
regard being had to the decree of the Commissioners of 
Charitable Uses, bearing date the 7th day of February, 
1701, and in settling the said scheme, I was to be at 
liber^ to include therein, if I should see fit, a provision 
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any judge of such court, or of any district Court of 
Bankruptcy, or county court havinf^ jurisdiction under 
this Act, that any annuities, stock, shares, or securities 
held in trust for any chanty ouf^ht, for the purpose of 
security or convenient administration, to be transferred 
or deposited as aforesaid, it shall be lawful for such court 
or judge to order the transfer or deposit of such an- 
nuities, stock, shares, or securities to or with such official 
trustees (a). 

52. The secretary of the said board shall keep separate 
accounts of the annuities, stock, shares, and securities 
belonging to each separate charity, and the said official 



accounts of trustees shall pay the dividends or interest or income 
funds of thereof to the trustees or persons acting in the adminis- 
e*ch tration of such charity, or otherwise dispose thereof, and 

charity. transfer such annuities, stock, shares, or securities (when 
occasion shall require), as the Court of Chancery, or any 
judge of such court, or of any district court of bank- 
ruptcy, or county court having jurisdiction under this 
Act, or other lawful authority, shall direct. 
Trustees ^^* ^^ ^^^^^ ^^ lawful for any trustees or other persons 

may deposit ^^^ing the custody of any deeds or muniments of or 
deeds, &c., relating to such charity to deposit the same for security 
for security in a repository which may be provided by the said board, 
in a repo- subject to any regulations to be made by the said board 
sitory pro- undfer this Act. 
vided by the board. 

54. Where upon the application of any trustees or 
other persons concerned in the management or adminis- 
tration of any charity, or interested in the benefits thereof 
(and after such examination or inquiry as the board may 
think necessary in relation thereto), or upon any report of 
an inspector, or information otherwise obtained by the 
said board under this Act, with relation to any charity, 
it shall appear to the said board to be desirable to have a 
new scheme for the application or management of the 
charity, and such new scheme as contemplated or consi- 
dered desirable by the board cannot be, or it shall in the 
opinion of the board be doubtful whether it can be car- 
ried into complete effect by the Court of Chncery, or by 
any district or county court under the jurisdiction 
created by this Act, or otherwise than by the authority 

(a) See sect. 31 of the Trustee Act ; and see also Trustee 
Relief Acts, 10 & 11 Vict. c. 96, sect. 1, and 12 & 13 Vkt. 
c.74. 
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that deed, the rents of the estate and the number of the 
poor increased greatly ; and that certain almshouses were 
built for the reception of the said poor persons ; and that 
from the said year 1647 to the year 1679) the rents and 

grofits of the said premises were appropriated to the 
enefit of the poor of the parish at large. And that by 
a decree of Commissioners of Charitable Uses bearing 
date the 7th of February, 1701, reciting that the com- 
missioners were fully satisfied that the true meaning of 
the said original feoffment of the charity premises, and 
all subsequent deeds from time to time made, was, that 
the whole rents and profits thereof should be from time 
to time laid out and disposed of to and amongst the poor 
of the said parish, and to no other use whatsoever, — It 
was decreed, to the intent that all future misapplications 
might be prevented, and that the charity revenues might 
be rightly applied for the poor of the said parish, and 
that the number of poor to be relieved therewith might 
firom twelve be enlarged to as many as the said rents and 
profits would annusdly relieve; that the then trustees 
should convey the charity premises, to the use of the 
new ones by the said commissioners appointed and their 
heirs, upon trust, to pay the rents and profits thereof 
to the churchwardens of the said parish, to be distributed 
in alms to and amongst such poor people inhabiting in 
the said parish, of honest fame and opinion, every week 
or every month, as bv the said trustees and ten or twelve 
other of the most substantial inhabitants should be ap- 
pointed to receive the same, and that the churchwardens 
should yearly or oftener account to the said trustees, as 
therein mentioned, for the receipt and disbursements of 
such charity monies. 

And it was by the said state of facts submitted, that 
considering the state and condition of the poor in the 
said parish and the charitable institutions now existing, 
it was considered that several charitable institutions men- 
tioned in the scheme proposed, might be aided to the 
extent by such proposed scheme provided; and the 
several schools also thereby proposea to be erected and 
maintained by the charity would be fit and proper and 
for the benefit of the poor parishioners of the said parish ; 
and also that there ought to be an increase to the sums 
payable to the persons residing in the almshouses, and 
that such increase ought to be made to the extent by the 
said scheme provided in that behalf. The said de- 
fendants therefore proposed a scheme for the application 

H 3 



154 APPENDIX. 

and distribution of the income of the said charity, and 
for the appointment and keeping up of a sufficient 
number of substantial householders as trustees for carry- 
ing into effect such scheme. And another state of facts 
and scheme has been laid before me, on behalf of Her 
Majesty's Attorney-General, whereby, &c. And on con- 
sideration of the said respective states of facts and 
schemes, and regard being had to the deed of 1552, and 
to the decree of the Commissioners of Charitable Uses, 
I have approved of and settled such amended scheme. 
And I am of opinion that such amended scheme is a 
proper scheme for the application and distribution of 
the income of the said charity ; and a scheme or draft 
of an indenture for the appointment and keeping up of 
a sufficient number of substantial householders, as trus- 
tees for carrying into effect such scheme so approved of 
as aforesaid, having^ been laid before me, I have settled 
and approved of the same. 

(Signed) J. E. DOWDESWELL. 



SCHEME 

FOR THE MANAGEMENT OF THE ST. CLEMENT DANES 

(holborn estate). 

1. To be ten or twelve trustees; when reduced to 
four, others to be elected, and to possess a certain quali- 
fication. 

2. Trustees to sign acceptance of the trust, and make 
declaration of qualification. 

3. List of new trustees to be published a week before 
conveyance made. 

Duties of 4. That the duties of the trustees shall be to have the 
trustees, general management of the estates, subject to the re- 
strictions herein mentioned ; they shall be at liberty to 
let and set the estates and premises in such parts and 
manner as they shall consider most for the benefit of the 
estate, provided that they shall let the same for the best 
rents that can reasonably be obtained for the same, with- 
out taking any premium or fine, and that no leases 
shall be granted for a longer period than twenty-one 
years, without the sanction of the Court of Chancery 
having been first obtained for that purpose. The trus- 
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tees sball be at liberty to appoint a collector of tbe rents. Collector, 
and a siureyor, &c. &c., and to make such repairs and 
improvements as they shall consider proper and bene- 
ficial to the estate ; and shall be at liberty to pay and 
defray all such expenses out of the rents of the estates 
received by them, subject to their accounting in the 
manner hereinafter mentioned ; and provided also that 
the sums laid out in repairs or improvements, in any 
one year, shall not exceed the sum of 500/. without the 
sanction of the Court of Chancery being first obtained 
for that purpose. The trustees shall pay and dispose of 
the surplus of the rents, revenues, and profits of the said 
charity, after such deductions as aforesaid, in such man- 
ner as the managers, according to the provisions here- 
inafter mentioned, shall direct. 

5. That there shall be twenty-four persons to be To he 
managers for administering the charity, who shall all be twenty- 
persons rated, &c., and householders within the parish, four man- 
&c., and that from time to time, when the number of agers. 
managers shall be reduced to twelve, either by death or 
resignation, or by refusing or declining to act, ceasing to 

act for a period of two years, incapacity to act, or ceasing 
to be rated to the relief of the poor of the said parish, or 
ceasing to be a householder resident within the limits 
above specified for a period of two years, or becoming 
bankrupt, or taking the benefit of any act for the relief 
of insolvent debtors, each of which said several circum- 
stances it is hiereby declared shall be a disqualification 
from continuing to act and be such manager, and shall 
create a vacancy of the office held by the person so dis- 
qualified : the remaining managers for the time being 
snail, by due course of proceeding in the Court of Chan- 
cery, obtain the appointment of fit and proper persons to 
be managers in the places of those who shall have so died 
or resigned, &c. &c., so as to make up the full number 
of twenty-four managers, who shall have the disposal, 
care, management, superintendence, and control of the 
charity, according to the provisions of this scheme. 

6. Trustees may be managers also. 

7. That the managers shall have the management. Duties of 
superintendence, control, and disposition of the reve- mmagers. 
nues of the charity, when received from the trustees of 

the estates, for the several purposes and subject to the 
restrictions mentioned and contained in this scheme ; 
and that no manager or trustee is to be permitted to 
furnish for profit any goods, provisions, or other arti* 
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accounts. 
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accounts. 
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cles for the use of, or on account of, the charity; or to 
be concerned in any contract for supplying the same ; 
or to be employed for hire or wages or profit in any 
office or employment under the charity; and that for the 
due adminisiratiun of the charity, the managers for the 
time being shall hold not less than four meetings in each 
year, which shall be holden, &c. 

8 — 19. [Regulating their proceedings and the appoint- 
ment of officers.] 

19. That the duties of clerk shall be to attend the 
managers at their meetings, to attend and give infor- 
mation to any committee or sub-committee that may be 
appointed by such managers ; to keep the accounts of 
the charity in the form of debtor and creditor accounts ; 
to preserve, subject to the direction of the managers, 
all vouchers for payments made by him, or on behalf of 
the charity ; once in every year to make out, on behalf 
of the managers, a full and detailed account of the 
receipts and payments of the charity, and also at the same 
time to make out an abstract of such accounts, to be sub- 
mitted to the parishioners, and passed before the Master 
in the manner hereinafter directed ; and it shall also be 
the duty of the said clerk to enter the minutes of pro- 
ceedings of every meeting of the managers in the minute 
book, and to perform all such other duties as are herein 
specified, and likewise all other acts appertaining to his 
office, or requisite for the purposes of the charity as the 
managers shall direct. 

20. That the trustees shall keep regular accounts, and 
shall make up such accounts half yearly, and deliver the 
same on, Sec, in each half year to the clerk of the mana- 
gers, and regularly pass, audit, and vouch such accounts 
twice in every year before the managers, or a committee 
thereof. 

21. That the managers shall, once in every year, and 
on, &c., deposit a true copy of each of the accounts for 
inspection before passing the same before the Master ; 
and shall cause copies of such accounts to be deposited 
in the Master's office, and shall pass such abstract ac- 
count before the said Master, provided that the Master 
before whom the said account shall have to be passed 
may, if he thinks fit, require the full and detailed ac« 
count, or any part thereof, to be passed before him. 

22. That after the election of a clerk, the managers 
shall nominate and elect a banker or bankers, to be 
treasurer or treasurers of the charity; who, when so 
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elected, shall have deposited with him or them the rents, 
profits, and income of the charity, and shall pay the 
same for the purposes of the charity, as hereinbefore 
directed. 

23 — 24. [Immaterial.] 

25. That after the annual accounts of the managers After ac- 
shall have been allowed and passed, the same shall re- accounti 
main in the vestry of the parish for the space of one passed, 
week, be open to inspection, &c. same to be 

left in vestry open to inspection of ratepayers. 

26. That the manaf^ers shall annually pay to the £ to be 
treasurer of the parochial charity school, out of the funds annually 
of this charity, for the support of the said parochial allowed to 
charity school, the sum of £ for the education and parochial 
clothing of the children at such school, provided that school. 
such school is under the regulations hereinafter men- 
tioned. 

27 — 33. [Regulations as to the management of the 
school.] 

34. That the managers shall be at liberty to expend Infant 
from the funds of this charity a sum not exceeding £ , schools. 
or such greater sum as the Master of this Court shall ^ to 
approve of, in the purchase of ground and the erection he laid out 
of two schools for the infant poor children of the parish, *" erecting 
or in the alteration of erections already existing, such same. 
alterations or erections to be made according to a plan 
or scheme for building to be approved by one of the 
Masters of this Court. 

34 — 37. [Regulations as to management.] 

38. That the number of masters and mistresses to Number of 
teach in the said schools, and the amount of salary to be mastersand 

given to each of such masters or mistresses, shall be amount of 
etermined by the managers, who may appoint addi- salaries to 
tional masters or mistresses, or an additional master or he fixed by 
mistress, if there shall be occasion to remove one or managers, 
more of the masters or mistresses that shall have been 
appointed, as they may think fit ; and when and as often 
as, in the judgment of the managers, it shall be deemed 
expedient and necessary to remove any master or mis- 
tress from holding the office of master or mistress 
in either of the said schools, by reason of immora- 
lity, neglect of duty, incapacity from permanent illness, 
or infirmity, or any other reasonable cause, the ma- 
nagers shall at some one of their general meetings, on 
due notice having been given to each manager, or at a 
special meeting called for that purpose, proceed to dis- 
place and remove such master or mistress accordingly. 
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and shall thereupon be at liberty to nominate a suc- 
cessor to the master or mistress who shall be so dis- 
placed. Provided always, that no master or mistress 
shall be appointed in the said schools, unless such master 
or mistress be a member of the established Church of 
England. 
Masters to 39. That every master or mistress do sign a written 
sign agree- agreement and execute a bond for the performance 
ments to thereof, that he or she will diligently and faithfully per- 
perform foj^m ^^e duties, &c., and obey all such directions as the 
duties of managers or any committee of managers shall direct or 
matters, recommend, and that he or she w5l not voluntarily 
quit his or her situation without giving three calendar 
months' previous notice of his or her intention so to do 
to the managers. 

40—41. [Mode of obtaining masters.] 
Duties of 42. That the persons elected masters or mistresses 
matters. shall personally teach and instruct the pupils under 
their charge, according to such course of instruction as 
shall be approved of by the managers, such instruction 
to be consonant with and according to the principles of 
the Christian religion ; and shall likewise daily, in the 
school, morning and evening, read suitable prayers to be 
approved of by the managers. 
43—44. [As to hours of attendance.] 
45—46 — 47. [Further regulations.] 
47. [Provision for examination.] 
May be 48. That any child who has been taught in the infant 

sent to pa- schools may be sent to the parochial school, provided be 
rochial or she be in all respects eligible and do conform to the 
commercial rules for the management thereof; and any boy who has 
school. been taught in the infant schools, or in the parochial 
school, may be sent to the commercial school hereinafter 
mentioned, provided he be in all respects eligible, and 
do conform to the rules for the management thereof. 
Coromer- 49. That the managers shall be at liberty to expend 
cial school, such sum as shall be approved of by one of the Masters 
of this Court in the purchase of an eligible site for a com- 
mercial school and master's residence, such school and 
residence to be constituted by such new erection as may 
be necessary for those purposes, or by the alterations of 
erections alreadv existing, and such erections or alter- 
ations to be maae according to a plan or scheme to be 
approved of by such Master. 
50 — 61. [Elegulations.] 
Course of 62. That the course of instruction shall from time to 
nstruc- time be regulated by the managers and chief master 
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and the hours of attendance and discipline in the school, tion ; regn- 
and the internal regulation and management thereof, lationof 
and the holydays to be allowed, shall be such as they school to 
shall appoint. be regulated by master and managers. 

63. That prayers, selected from the Liturgy of the Prayers to 
Church of England, shall be read in the school to the be read 
scholars morning and evening, and also some suitable morning 
portion of the Sacred Scriptures, daily, by the head- and even- 
master or one of the under masters, who shall endeavour ing* 
to the utmost of their ability to educate the persons com- 
mitted to their charge, according to the principles of the 
Christian religion. 

64 — 71. [Regulations in detail.] 

72. That there may be applied out of the rents, issues, Appren- 
and profit and income of the charity estates and pro- tices. 
perty, yearly, in each year after the confirmation of this 
scheme, the sum of £ for the placing out apprentice 
poor children, &c. 

73 — 74. [Regulations.] 

75. That the managers, in selecting the objects of this Most de- 
branch of the charity, shall at all times prefer the most serving 
deserving, and shall not permit any wealthy or unfit objects to 
person to partake of the same, or any child belonging to ^^ P^^- 
any manager or trustee of the charity. ferred. 

76. That there may be paid and applied out of the King's 
income of the charity, yearly, in each year, the sum of College 
£360 as an annual donation for the use of the King's Hospital, 
College Hospital, to be applied for the objects and pur- 360/. 
poses of that charity, provided the trustees and governors Condition 
of that institution receive into the hospital all such of the ofdonation. 
poor parishioners, being sick persons, as may be sent 

there by the managers; provided always, that the 
managers of this charity shall not send any persons 
to the said King's College Hospital who are not certified 
by them to the said hospital to be inhabitants of the 
parish ; and provided also, that the total number of 
persons sent to the hospital by the managers, by virtue 
of this clause, in any year, shall not exceed the aggregate 
number of persons which the said managers would have 
been entitled to send in case each manager had been a 
governor of the hospital. 

77 - That, if they shall think fit, the managers may Power to 
withdraw such donation, and apply the same to and for managers 
any of the other charitable objects herein provided for, to with- 
an account being kept thereof. draw same. 

78 — 83. [Similar donations to other institutions.] 
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New alms- 
houses. 



Almshouses 84. That the stipends of the inmates of the ezistiiu; 

stipends, almshouses shall be increased to 30/. per annum, for ead 
inmate, to be paid in such sums and in such manner as 
the manaf^ers shall think fit, when such inmates shall be 
transferred to the new almshouses, to be built as herein- 
after is mentioned. 

85. That the managers shall be at liberty to purchase 
a piece of ground, not being of greater distance than six 
miles from the parish, for the purpose of erecting ala»- 
houses in lieu of the almshouses now existing, and shaD 
cause to be erected thereon forty new ahnshouses for the 
reception of, &c. ; and the said almswomen and aknsmen 
shall be quahfied as is herein mentioned. And the 
managers shall be at liberty to lay out and expend firom 
the funds of this charity, in the purchase of such piece 
of groimd and in the erection of such new buildings, 
such sum of money as shall be approved of by one of tin 
Masters of this Court, and such new buildings to b< 
according to a plan or scheme to be approved of by the 
said Master ; and such almshouses shall be built in i 
substantial manner, and shall contain, &c. 
86 — 90. [Regulations.] 

91. lliat if at any time it shall appear that any of the 
inmates of either of the almshouses shall be given to in- 
sobriety, immoral, or unbecoming conduct, the managen 
shall, upon proof thereof to their satisfaction, or upontht 
report of any committee of managers at one of their 
general meetings, displace such person or persons ai 
misbehaving, and proceed to place another or otben 
in his or her place or their places, in manner herein 
before directed, and that the provisionis of this roic 
shall be made known to the alxnspeople at the time o' 
their election. 

92. That the inmates of the almshouses shall, once oi 
every Sunday, attend at some place of divine worship, 
except in case of sickness. 

divine worship. 

Alms- 93. That once or oftener in every year, the managers, St 

houses to one of their general meetings, shall nominate three or 

be annually more persons from their body as a committee to visit the 

visited. almshouses and view the state and condition thereof, and 

hear and take cognizance of any complaint or compkini 

by the inmates thereof, touching the managem^ 

thereof, and shall report any grievances brought to tl 

attention to the managers at their next general roeeti 

or if necessary at a special meeting to be called for 
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purpose, according to the directions hereinbefore laid 
down respecting such meetings. 

94. That the persons forming such committee shall Report to 
msike a report of the state and condition of the alms- be made. 
houses, and any special matter brought to their know- 
ledge at the time of their visit to such almshouses, which 
report, or the particulars thereof, shall be entered by the 

derk in the minute-book of proceedings, and shall be 
signed by the persons forming such committee. 

95. That the almshouses shall be kept in good and Alms- 
snfficient repair, at the expense of the charity, and shall houses to 
be kept insured from fire, and the expense thereof to be be kept in 
paid out of the income of the charity. repair. 

96. That the inmates of the almshouses shall not Alms- 
absent themselves therefrom without special leave ob- people not 
tained from the managers at one of their general meet- to absent 
ings, and then only for such time as the managers shall them- 
authorize. selves. 

97* That the inmates of the almshouses shall not be per- Alms- 
mitted to let the same, or permit any stranger to occupy houses not 
the same, or use the garden ground which may be attached to be let. 
to such almshouses. 

98. That if at any time it shall appear on the making- Power to 
up and settling of the annual accounts of the charity, reduce 
that the monies issued and applied shall, in any one year, payments 
exceed the clear profits and produce of the charity \°P^^ 
estate, and the income of the property, then, so often ^^^^^^^^V 
as the same shall happen, such excess shall be reim- ^ income. 
bursed, paid, and satisfied out of the first monies which 
shall be received on account of the charity, and the 
managers shall thereupon decrease, vary, ana alter, the 
next succeeding yearly payment and expenditure so and 
in such manner as that the same shall not exceed the 
yearly income and produqe of the charity estate and 
property. 

99* That if, after payment of the expenses, and of If surplus 
making and providing for the several appropriations income 
which are directed by the several rules hereinbefore how to he 
mentioned, and after exercising the several powers in the applied, 
said rules contained, there shall in any year remain any 
part of the rents and profits and income of the charity 
unapplied, then all such residue and surplus shall, from 
time to time, be laid out or invested in the names of any 
four of the persons who shall be trustees of the charity 
estates, in the purchase of Three per Cent. Consolidated 
Bank Annuities, or at interest on Government securities. 
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to be from time to time altered aird varied at the discre* 
tion of the managers ; and the interest, dividends, and 
annual produce of the said stocks, funds, and securities, 
shall in like manner be laid out, in the names of the said 
trustees, in the purchase of or upon like stocks, funds, 
and securities, so that all such stocks, funds, and secu- 
rities, and the resulting income and produce thereof, may 
accumulate in the way of compound interest, until the same 
shall amount to a capital sum or fund, in value not exceed- 
ing 5000/., nor less than 3000/. sterling, to be applicable, 
from time to time, in repairing such parts of the charity 
property as are under the control of the managers, or for 
discharging any extraordinary charges or expenses not 
herein provided for; and whenever the same invested 
capital or fund shall be reduced for any such purposes, 
then the said residue aud surplus shall in the first place 
go and be applied to make good any deficiency, and 
reinstate by such investment and accumulation as afore- 
said, so much of the same invested capital as shall from 
time to time have been disposed of or applied as herein 
authorized or directed, to the intent that there may be at 
all times, as circumstances will admit, a fund or capital of 
the amount or value aforesaid, appropriate or available 
Pensioners, exclusively for the purposes lastly mentioned ; and after 
answering such purposes, providing and maintaining 
such capital or funa as aforesaid, then the dividend 
and annual produce thereof, and the residue and surplus 
of the income of the charity shall from time to time be 
applied and disposed of by the managers, to the extent of 
not more than 210/. in any one year, in pensions of not 
more than 15/., or less than 10/., to any one person; the 
persons to whom such pensions shall be assigned not 
being in the receipt of parochial relief, and being eligible 
for admission into the almshouses, and not bemg inmates 
thereof, as mentioned in the 86th clause of this scheme; 
and the ultimate surplus, if anv, shall, from time to 
time, be applied and disposed by the said managers, 
for any of the charitable purposes hereinbefore men- 
tioned, as to the said managers from time to time shall 
seem meet. 
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The Attorney- General v. Dalton and Others. 
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SCHEME 



OR THE MANAGEMENT OF HAYLE'S ESTATE, 
PARISH OF ST. MARY, LAMBETH. 



PART I. 

F TRUSTBKS^ ADMINISTBRINO BODIES, AND OFFICERS. 

.• The number of trustees of the said Hayle's estate 

11 be seventeen. 

t. The rector for the time being of the said parish of 

Mary, Lambeth, shall be one of such trustees. 

I. The remaining sixteen of the said trustses shall be 

ishioners and rated inhabitants of the parish, and 

:ted to be such trustees by the parishioners and in- 

litants of the said parish in vestry assembled. 

[ — 11. [Regulations as to trustees.] 

.2 — 26. [Regulations as to conduct of business, and 

to management — similar to those in the Holborn 

erne.] 

t7. An auditor of the accounts of the said estate (who 

lU not be a trustee of the said estate) shall be elected 

lually. 

18 — 30. Accounts to be audited and passed before the 

.ster. 

13. [Duties of clerk similar to Holborn scheme.] 



PART XL 



)F THE APPLICATION OF THE INCOME OF THE 

ESTATE. 

(5. The houses and other buildings belonging to the 
Ate shall be kept in good condition and repair, and 
ill be kept insured against fire out of the rents thereof, 
:ept so far as such repairs or insurance may be pro- 
ed for by the tenants. 
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36. All salaries, and other proper outgoings, shall be 
paid out of the said income. 

37* The net annual income of the said estate shall be 
applied in manner following ; that is to say, in supply* 
ing medical relief, as hereinafter mentioned ; and for pen- ! 
sions, as hereinafter mentioned, and the residue of the 
the said income (but not exceeding £ ) for support 

of schools, as hereinafter mentioned ; and if there shall 
be a surplus beyond £ , then not exceeding £ 

for apprenticing poor children, as hereinafter mentioned. 

OF MEDICAL RELIEF. 

38—41. [Regulations similar to those in the Holbom 
scheme.] 

OF PENSIONS. 

42. The sum of £ per annum, out of the said net 
annual income, shall he paid and distributed in twenty- 
eight weekly pensions, of 6s, each, to old necessitous and 
deserving persons, who shall be qualified as hereinafter 
mentioned. 

43 — 52. [Regulations in detail.] 

OF SCHOOLS. 

53. The net income of the estate, after providing 
1300/. for medical relief and pensions as hereinbefon 
mentioned, shall be applied, to an amount not exceeding 
600/., in and towards the maintenance and support oi 
infant schools, or ragged schools, or free evening schools, 
which shall be situate and carried on within the ssud 
parish of Lambeth. 

54. The said schools shall be open to all poor inhabit* 
ants of the said parish who shall not be afflicted witk 
any infectious distemper or disease. 

55. The said annual income, so applicable for schools, 
shall be apportioned in such manner and subject to such 
regulations as they shall respectively in their discretioo 
think fit, in or towards the support of infant schools, 
and ragged schools, and free evening schools, or any of 
such schools within their said respective districts, sub- 
ject, however, as next hereinafter mentioned. 

56. Every such school shall be subject to the inspec- 
tion and visitation of the administering body, within 
whose district it shall be situated, or of any committei 
thereof; provided, that nothing herein contained shal 
authorize the said administering body or committee tt, 
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interfere in the management of any such school, further 
or otherwise than so far as shall be necessary for ascer- 
taining that the amounts paid to or for any such school 
are really and bond fide applied in or towards the support 
thereof; or shall authorize any interference with any 
religious instruction which shall be given at any such 
school. 

OF APPRENTICES. 

57. In case there shall be any surplus of the said in- 
come, after making the aforesaid provision for medical 
relief, pensions, and schools, to the extent of 1900/., such 
surplus, to an amount not exceeding 200?., shall be ap- 
plied in apprenticing poor children, in manner herein- 
after mentioned. 

58. The income applicable for that purpose shall be 
apportioned among the districts (in proportions men- 
tioned), and the amount so apportioned shall be applied 
by the administering body of each such district in ap- 
prenticing so many poor children ; and, for that purpose, 
paying such sums, and subject to such regulations, as 
the administering bodies shall from time to time deter- 
mine. 

59 — 62. [Regulations.] 

OF THE APPLICATION OF ANY SURPLUS INCOME. 

63. In case there shall be any surplus of the said net 
annual income of the said estate, after providing for 
medical relief, and pensions, and schools, and appren- 
tices, as hereinbefore mentioned, to the amount of 2100/., 
such surplus, to an amount not exceeding 400/. per an- 
num, shall be applied for all or any of the several chari- 
table objects herein enumerated, as the said aggregate 
body shall, at their annual meeting, or at any meeting of 
that body specially called for the purpose, from time to 
time direct, such application thereof to be subject to the 
several provisions herein contained, so far as the same 
shall be appHcable thereto ; but, so soon as the said net 
income shall exceed the sum of 2500/., application shall 
be made to the Master, or to the judge, to whom the 
said information shall be attached, for directions as to 
the due and proper application of the surplus income 
beyond 2100/. 
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PART III. 

OF NEW RULES. 

64. The trustees of the estate shall, at any meeting of 
the trustees to be specially called for that purpose, be at 
liberty from time to time to make any rules for more 
effectually carrying into effect the aforesaid scheme, so 
far as relates to the management of the said Hayle's 
estate and getting in the income thereof, as occasion may 
require, such rules not being inconsistent with any of 
the provisions herein contained. 

65. The " aggregate body'' shall, at any meeting 
thereof to be specially called for the purpose, be at 
liberty from time to time to make any rules for more 
effectually carrying into effect the aforesaid scheme, so 
far as relates to the application of the said net income for 
the aforesaid several charitable purposes, as occasion 
may require, such rules not being inconsistent with any 
of the provisions herein contained. 



No. III. 
IN CHANCERY. 

BETWEEN 

Her Majesty's Attorney-General, at the 
relation of Edward Halford .... Informant, 

AND 

The Reverend Francis Thomas Attwood, 
John Bowling, William Bird, George 
Cloud, Stephen Gomme, Edward Lee, 
William Morison, William Smith, and 
William Davis Salter Defendants. 

The Scheme proposed by the Relator for the 
future management and regulation of the 
Charity called "The Waste Lands Alms- 
houses/' and for the application of the pro- 
perty and funds belonging thereto, or with 
which the same is endowed. 

That the charity estate in question in this cause con- 
sists of, &c. 

That the almshouses in question are small, and remote! 
from any place of public worship, and the town of Ham* ! 
mersmitb, and it was and is in the contemplation of thi 
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trustees, and other parties interested in the charity, that 
almshouses on a more extensive scale than the present 
ought to be erected; but having regard to the property 
and funds belonging to them, the particulars whereof are 
before stated, it is feared that after the expenditure ne- 
cessary for such building that there would not be suffi- 
cient property remaining to support the charity and 
carry it on : 

It is therefore proposed for the present to continue the 
almshouses as heretofore, at Starch Green, until the 
funds and property of the charity are increased, and a 
site for new almshouses be obtained. 

SCHEME. 

1. ITie full number of the trustees of the "Waste 
Lands Almshouses" and the inmates therein shall be 
nine. 

2. The said trustees to be possessed of the property 
of the charity. 

3. So often as the number of trustees of the said 
Waste Lands Almshouses shall, by death or resignation, 
&c. (as in Holbom scheme), the continuing trustees 
shall apply to this Court to have new trustees appointed, 
which application shall be made by summons at cham- 
bers, of which her Majesty's Attorney-General is to have 
notice. 

4 — 17* [Regulations similar to those of the Holbom 
scheme as to conduct of business.] 

17. The trustees shall apply the income of the pro- 
perty of the said charity, and the monies to be received 
for compensation upon grants of the waste made by the 
lord of the manor of Fulham, with the consent of the 
homage jury, in the manner following (that is to say): 
After providing for payments of any incidental expenses 
properly incurred and chargeable to such charity, and 
for repairs and insurance, or against fire, there shall be 
paid the inmates of the said almshouses weekly stipends 
not exceeding 5^. per week each, and any surplus which 
jnay remain after providing for such payments as afore- 
said, and for any sum which may be required to be ap- 
plied under the provisions of the 31st clause of this 
scheme, shall be from time to time accumulated by in- 
vesting the same in the names of four of the trustees in 
the purchase of 3/. per Cent. Consolidated Bank Annui- 
ties, subject to the further order of the Court of Chan- 
cery, to be made on an application at chambers ; and 
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that when and so often as the number of trustees, in 
whose names any stock shall so standi shall be reduced 
to two, two others of the trastees' names shall be added 
to the remaining two, such two additional trustees to be 
chosen at a meeting of the trustees, to be convened 
within one week after such reduction shall have taken 
place, and the said stock shall immediately thereupon be 
transferred into the joint names of such continuing and 
new trustees. 

18. The said almshouses shall be for the reception of 
nine almspeople, men and women, to be selected bv the 
trustees from such old inhabitants of the parish of Bam- 
mersmith as are deserving and of irreproachable chara& 
ter, a preference being given to such as have formerly 
been ratepayers of the said parish, and to a man and bii 
wife. 

19. No applicant shall be ineligible, nor shall any 
applicant be preferred, on the ground of his religious 
opinions. I 

20. The trustees shall not convert such appointmeoti 
of ohjects to private patronage, nor shall the trustees | 
elect objects in rotation to supply any vacancy in the 
almshouses, but they shall elect the person at a meeting 
to fill any vacancy, who, after a careful consideration w 
the claims of such candidate, shall appear to the sale 
trustees, or a majority of them, to be most deserving. 

21. All applications for admissions to such almshooNi 
shall be made in writing, and no one shall be elected u 
inmate of, or expelled from, the almshouses except br 
the vote of the majority of the trustees present at 1 
meeting to be held for that specific purpose. 

22. One of the almsmen shall be selected and ap* 
pointed resident warden, to enforce the rules and rego* 
lations of the trustees, also to superintend generally thi 
conduct of the inmates, and one of the houses with twi 
rooms shall be appropriated to his use. 

23. Any inmate guilty of indecency, violent or nn* 
becoming conduct or language, quarrelling, inebriety, or 
insubordination, or any other impropriety, shall be im- 
mediately reported by the warden to the trustees, wbo 
shall, upon bemg satisfied thereof, or upon the report 
any committee of trustees at a meeting to be held for t1 
purpose, displace, expel such person or persons so mi 
behaving, and proceed to fill up the vacancy or vacan 
thereby created. 

24. In future no person shall be eligible to the charii 
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who is at the time of his or her election in the receipt of 
parochial relief; and if any almsman or woman elected 
after this scheme comes into operation shall receive 
parochial relief, he or she shall cease to be an object of 
this charity, and be removed from the almshouses ac- 
cordingly. 

25 — 30. [Regulations in detail.] 

31. If at any time it shall appear at the auditing 
of the yearly accounts, hereinbefore directed, that the 
moneys issued and applied in any one year shall exceed 
the yearly income of the property applicable for the sup- 
port of the almspeople and the compensation monies re- 
ceived on grants of the waste, then, so often as the same 
shall happen, such excess shall be reimbursed and sa- 
tisfied out of the first moneys which shall be received on 
account of the almshouses charity, and the trustees shall 
thereupon alter the next succeeding yearly payments in 
such manner that the same shall not exceed the yearly 
income or compensation moneys. 
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ACCOUNTS, 

To be annually rendered by trostees, 143 
Or when required, 108 
When and how to be kept by Secretary, 140 
Where to be deposited tor inspection, 143 

ACTS OF PAELIAMENT AS TO CHABITIES, 
Of Elizabeth, 34—37 
Sir S. Bomilly'8 Act, 78 
Charity Commissioners' Acts, 80 
Irish Bequests Act, 88 
Trustees Acts, 137. (See Iivdbx of Statutes.) 

ADVICE, 

May be ^ven by Board, 112 
Persons mdemnified for acting on, 113 

ADVOWSONS, 
Law as to, 3 

ANCIENT LAW, 

As to charitable and religious trusts, 1 — 10 

APPLICATIONS, 

To the Board for advice, 112 
For leave to sue, 115 
To Courts under the Act, 134 
By whom to be made, ib. 
For schemes, 140 

ATTOENEY-GENEEAL, 

His powers and privileges, 72 — 82 
Saving of his privilege, 115 

BANKECPTCY, COUETS OF, 

Jurisdiction over charities under 30/., 128 

i2 



172 INDEX. 

BOAED OF CHAEITABLE COMMISSIONERS, 103 
Its constitution, 104 
Its style, 105 
Its officers, 104 
Its fiinctions and duties, 106 
Its powers of inquiry, 108 
Two commissioners may act, 105 
To frame general minutes, 106 
To inquire into charities, 107 

To control county courts or courts of bankruptcy, 130 
May direct cases under SOL, to be taken into Cbancery, 129 
To receive applications for advice, 111 
Suita not to be instituted without their consent, 114 
May institute suits, 116 
Or certify cases to the Attorney-General, 118 
May sanction leases, &c., 119 
Or removal of officers, 120 
May compromise claims, 121 
Or authorize sale or exchange of charity lands, 122 
Or the redemption of rent-charges, ih. 
Or purchase sites from owners under disabilities, 123 

CATHEDEAL TEUSTS, 
Their fulfihnent, 31 

CATHOLIC TEtJSTS, 

Nature of before the Eeformation, 22 
Origin of after the Eeformation, 58 
Exempted from Sir S. Eomilly's Acts, 83 
Hardly dealt with under other Acts, 84 
Eecognised by the Act, "Will. IV., 85 
And by the Irish Bequests Act, 88 
EeHeved by Sir J. EomHly's Bill, 91 
Exempted from the present Act, 145 

CHANCELLOE (LOED), 

To make orders for district and county courts, in charity 

eases, 136 
Also as to applications at chambers, 127 

CHANCEEY, 

No jurisdiction over spiritual trusts, 22, 23 
Jurisdiction of, after Eeformation, 30 

over charitable commissions, 37 
after Eevolution, 49 
in modem times, 72 
over charities, 72 
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CBANCWXY— continued. 

Jurisdiction of, how exercised, 72 (note) 
Prooceedings in, notice to the Board, 113 

not to be instituted without their consent, 

114 
except by the Attorney- General, 116 

CHAPELS, 

Trusts for, origin of, 56 

Doctrine of courts of law and equity as to, 64 

Exempted from the Act, 145 

CHAETTABLE TEUSTS, 

Origfinally were spiritual, 1 — 10 

And of spiritual cognizance, 10 — 20 

Not controlled in Chancery, 21 

Until after the E^formation, 20 

Origin of modern trusts, 27 

Acts to encourage, 29 

Commissioners to control, 32 

Under the Act of Elizabeth, 34 

Cases under that Act, 46 

Operation of the Act, 57 

Affected by the Statute of Frauds, 52 

And laws of mortmain, 52 

Questions as to constituting trusts, 53 

Or nature of charities, 54 

How administered in Chancery, 56 

Doctrine as to its jurisdiction, 72 

Acts of Sir S. EomiUy as to, 78 

Commissioners to incjuire into, 80 

Position of, under existing laws, 92 

Analysis of present Act, 96 ; and see Boabd 

CHAEITIES, 

Above HOZ., jurisdiction at chambers for, 123 

In London, under 30Z., 127 

Elsewhere, under 30/., 128 

Lands of, may be vested in treasurer, 137 

And afterwards re-vested, 139 

CHUUCH OF ENGLAND, 

Eeservation of her privileges, 113 

COUNTY COURTS, 

Jurisdiction of, in cases of charities under 30/., 123 
Subject to control of the Board, 129 
And to orders of the Chancellor, 131 
Appeal from, 132 
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COUNTY COJJBTS'-'Continued. 

Not to try questions of title, or existence or extent of trosts, 
133 

ELIZABETH, 

Act of, as to cKarities, 34 

EVIDENCE, 

Befusing to give, a contempt, 109 
If &lse, iiow punished, 109 

EXEMPTIONS, 
Clause as to, 146 

FALSE EVIDENCE, 

In examinations under the Act, 109 

INQUIEY, 

Into charities by the Board, 106 
To be prosecuted by inspectors, 107 
How conducted, 108 

INQUIEIES, 

May be addressed to trustees, &c., 108 

INSPECTORS, 

How appointed, 103 

May require attendance of parties, 108 

May administer oaths, 109 

To mquire as to schemes, 142 

LAND, ! 

Powers to purchase, 123 
Or exchange, 122 

MINUTES (GENEEAL), 

To be framed by Board, 105 

Of proceedings, to be made and entered, 106 

NOMINATION, 
Eight of, 6 

NOTICE 

Of proceedings in equity to be given to Board, 113 

To remove trustees or alter schemes, 134 i 

Of approval of new schemes, 141 f 

OFFICEES OF CHAEITIES, 
Power to dismiss, 120 

PATRONAGE, 

Origin and nature of, 4 ; and 64 
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CHEMES, 

When settled in Chancery, 74 
Notice of proceedings to settle, 134 
How originated by the Board, 141 
May be subject of local inquiry, 142 
When to be laid before Parliament, 143 

CHOOLMASTEB. 

power to dismiss, 120—125 

ECEETAEY, 

How appointed, 104 
To be treasurer of charities, 137 
Lands may be vested in him, 138 
But to be bare trustee, 139 
To keep separate accounts, 140 

:iaEASUEER, 

Secretary to be, 137 

:eustees, 

How controlled in Chancery, 73 

Removed or appointed (note), 73 

Must produce accounts and answer inquiries whenever re- 
quested by the Board or inspectors, 108 

Must annually deliver accounts to Board, and deposit them 
with clerks, &c., 143 

May apply for advice of Board, 111 

And are indemnified for acting thereon, 112 

May lay proposals for leasing, &c., before the Board, 119 

May be empowered to remove officers, 120 

May propose compromise of claims for sanction of Board, 121 

Or obtain authority of Board to sell or exchange lands, 122 

Or purchase lands under disabilities, 123 

Notice of proceeding to remove, 134 

Applications may be made by any of them, ib. 

On failure of, &o., lands may be transferred to treasurer, 
137 

May be compelled to transfer stock, 139 

May deposit deeds, &c., with Board, 140 

TRUSTEES' ACTS, 137 

TRUSTS, 

Nature of, 54—103 

Question as to existence or extent of, not to be tried in pro- 
ceedings under the Act, 41 
Originally of spiritual cognizance, 1—3 



176 INDEX. 

TBJJSTS-'Coniinued. 

Distinguished from conditional gifts, 3 — 6 

Or from absolute gifts in frankalmoigne or liheram eleemo- 

svnam, 6. 
Originally testamentary, 5. 
Principles of their adnunistration, 7 — 9. 
Spiritual trusts creating at common law no obligation, 9 
Ajicient law us to such trusts, 16 
Jurisdiction of Chancery before the Eeformation, 22 
Alterations at the Heformation, 25 
Foundations of new trusts, 27 
Origin of modem charitable trusts, 28 
Statutes encouraging them, 29 
Conmiissions to redress abuses, 30 
Act of Charitable Uses, 34 
Statute of Charles II. as to trusts, 52 
Act of George 11., 52 
Constitution of trusts, 53 
Construction by Court of Chancery, 57 
Jurisdiction of Chancery over, 73 
Modification of by new schemes, 140 

VISITATOEIAL JURISDICTION, 
Nature and origin of, 11 
At the time of the Heformation, 32 
After that era, 38 
Modem doctrine as to, 70 — 87, (n). 
Exempted from the Act of Elizabeth, 37 
Not exempted from the present Act, 106 

VOLUNTAEY SUBSCEIPTIONS, 

Exemption of charities supported by, 146 
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